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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ORIEN L. CAIN and ESTELLE C. CAIN 
1613 Harvard Street, N. W., 

Washington, D. C. Apt. #106 

Plaintiffs 
vs. 

JOSEPH ROSEN 
1613 Harvard Street, N. W., 

Washington, D. C. 

Defendant 

Civil Action No. 4638-’51 

Complaint for Specific Performance 
of a Contract 

1. This Court has jurisdiction as the amount involved 
is in excess of $3,000.00. 

2. All parties are adult citizens resident of the District 
of Columbia sur juris. 

3. On to wit the 9th day of August, 1950 the plaintiffs 
herein signed a purchase agreement whereby they agreed 
to purchase a proprietary lease agreement for premises 
known as 402 in 1613 Harvard Street, N. W. 

For and in consideration of the sum of $15,000.00. A 
deposit of $1,000.00 was required at the time the agree¬ 
ment was signed and it was agreed that $5,000.00 in cash 
should be paid at time of the settlement of which the 
deposit would be considered a part. Said agreement was 
likewise signed by the defendant, Joseph Rosen who rep¬ 
resented that he was the owner of a proprietary lease 
for 100 years with an option to renew for an additional 
100 years, the apartment known as 402 in 1613 Harvard 
Street, N. W. 

4. At the time of the signing of the purchase agree¬ 
ment the parties likewise signed an agreement whereby 
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the defendant would make certain repairs to the apart¬ 
ment known as 402 1613 Harvard, Street, N. W. 

5. Copies of the purchase agreement and the supple¬ 
mental agreement are attached hereto and prayed to be 
read a part of this complaint by incorporation therein. 

6. The plaintiffs have made frequent and constant 
demands upon the defendant to preform the purchase 

agreement according to its terms but to no avail. 

188 7. That the apartment sought by the plaintiffs 

is unique and of irreplacable value to the plaintiffs 
as they have already consummated a purchase agree¬ 
ment for Apartment 404 in the same building with the 
same defendant. Apartment 404 is directly next to apart¬ 
ment 402 and the plaintiffs intend to occupay both apart¬ 
ments as one unit thereby making one a very large 
apartment with three bedrooms and two bathrooms. This 
cannot be accomplished with any other apartment in the 
building. 

WHEREFORE, the plaintiffs ask this Court to decree 
that 

1. The defendant’s specifically perform the purchase 
agreement as set forth herein. 

2. That the Court allow a reasonable counsels fee and 
costs of this suit. 

3. For such other and further relief as to the Court 
may seem just and proper. 

Richard W. Galiher, William E. Stewart, 
Jr. and William H. Clarke, attorneys 
for the plaintiffs, 636 Woodward 
Building, Sterling 5486. 

By: /s/ W. H. Clarke 

William H. Clarke, 

Trial Counsel 
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189 THIS AGREEMENT Made this 9th day of Au¬ 
gust, 1950 by and between JOSEPH ROSEN, here¬ 
inafter called the seller, and Orien L. Cain and Estelle 
Cain as tenants by the entirety hereinafter called the pur¬ 
chasers), WITNESSETH: 

WHEREAS, the seller is the owner of a Proprietary 
Lease for one hundred years—with an option to renew for 
an additional one hundred years for apartent No. 402 in 
1613 Harvard Street, Inc., a Delaware corporation, which 
corporation owns and operates the property at 1613 Har¬ 
vard Street, N. W., in the District of Columbia, and 

WHEREAS, said corporation operates the aforemen¬ 
tioned building as a cooperative whereby the holder of a 
Proprietary Lease is entitled to the use and occupancy 
of an apartment in said building and is assessed his pro¬ 
portionate share of all expenses in connection with the 
operation, maintenance, etc. of said building, and 

WHEREAS, the purchaser(s) desire(s) to purchase 
the Proprietary Lease Agreement for the aforementioned 
apartment, 

NOW THEREFORE, It is mutually agreed as follows: 

1. The purchaser agrees to pay the sum of $15,500.00 
for the Proprietary Lease Agreement above referred to 
in the following manner. 

a. A deposit of $1,000.00. 

b. $5,000.00 in cash at time of settlement of which the 
above deposit shall be considered a part. 

c. Purchaser to pay costs of settlement, including 
recordation fees. 

d. Balance due between cash required at time of settle¬ 
ment and proportionate share of first Deed of Trust as 
provided for below in paragraph (e) shall be paid to 


seller by collatteral security promissory note in usual 
form payable at the rate of Approx. $63.64 or more per 
month, including interest at 6% on the unpaid balance. 
Said note to be secured by the Proprietary Lease. 

190 e. It is understood that the first Deed of Trust 
on the apartment building is Approx. $231,259.70, 
and that the proportionate share to be borne by the pur¬ 
chaser in question shall be Approx. $4,049.44. 

2. The purchaser(s) agree(s) to abide by and to com¬ 
ply with any and all provisions of the Charter, By-Laws, 
and Proprietary Lease Agreement in the corporation. 

3. Final settlement for the purchase of the above Pro¬ 
prietary Lease Agreement on the apartment above men¬ 
tioned shall be within nine months from date or such 
prior time as Apt. is vacated by present tenant from the 
date of the signing of this Agreement, and the pur¬ 
chaser (s) agree(s) that they will make such final settle¬ 
ment when notified by the seller, at which time they will 
receive a Proprietary Lease for the apartment in ques¬ 
tion, and in the event that the purchaser(s) fail(s) or 
refuse(s) to make such settlement at such time and place 
above referred to, then the deposit given herein shall be 
retained by the seller and shall be considered liquidated 
damages in lieu of any other damages to which the seller 
might otherwise be entitled. 

4. This Agreement is subject to the provisions that the 
purchaser(s) be approved by the Board of Directors of 
the corporation above referred to, and in the event said 
Board of Directors does not within Thirty (30) Days 
from the date hereof approve the purchaser(s) for any 
reason whatsoever, the full deposit provided for herein 
shall be returned to the purchaser(s) and this Agreement 
shall be considered null and void. 
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5. It is understood that the Proprietary Lease for the 
apartment in question provides that the holder thereof 
has an equity of $1.7510350 percent in the net worth 
of the corporation and further provides that the holder 
of the Proprietary Lease will pay 1.7510350 per cent to¬ 
wards all expenses of maintaining the corporation as pro¬ 
vided for in the By-laws of the corporation and in the 
Proprietary Lease Agreement. 

191 6. The provisions of this Agreement contain the 
entire Agreement between the parties, and the pur¬ 
chaser^) covenant(s) that they have seen or (is) (are) 
satisfied with the apartment to be received by them and 
that they have not relied upon any representations made 
to them by the seller or seller’s agent other than those 
specifically stated herein. 

IN WITNESS WHEREOF, the parties hereto have 
placed their hands and seals the day and year first above 
written. 

/s/ Orien L. Cain (SEAL) 

/s/ Estelle C. Cain (SEAL) 

/»/ Joseph Rosen (SEAL) 

WITNESS: 

8-9-50 /s/ Helen K. Church 

192 Filed Nov 7 1951 Harry M. Hull, Clerk 

1613 Harvard Street, Inc., 

1613 Harvard Street, N. W. 

Washington, D. C. 

Gentlemen: 

I have contracted to purchase a Proprietary Lease for 
Apartment No. 402, and do hereby apply for membership 
in the corporation 1613 Harvard Street, Inc. 

Very truly Yours, 

/s/ Orien L. Cain 


193 Filed Nov 7 1951 Harry M. Hull, Clerk 

EMBASSY APARTMENTS 
1613 Harvard Street, N.W. 

Washington 9, D. C. 

August 1950 

It is understood that Orien L. Cain and Estelle C. Cain 
have tliis day agreed to purchase apartment $402, 1613 
Harvard Street, N. W. 

It is understood that said apartment is now tenant 
occupied and at such time as said apartment is vacated 
it is to be remodeled and redecorated as follows- 

All new metal cabinets and Formico sink top, similar 
to apartment #202. 

Wellbuilt, 36 inch gas range. 

Petition between dining room and living room to be 
removed. 

All new chrome fixtures in bathroom, new medicine 
cabinet 

Electrical outlets—as many as possible. 

Crystal chandelier in dining room which came out of 
apartment #407. 

For all painting—colors to be selected by purchaser. 

New refrigerator, now on premises. 

New linoleum in kitchen, selected by purchaser. Sand¬ 
ing and refinishing floors. 

All this above remodeling to be done by seller at his 
expense. Also opening between two bedrooms to be 
closed up. 


/s/ Orien L. Cain 
/s/ Estelle C. Cain 


/s/ Joseph Rosen 



SA 


• • • • 

11)4 Filed Nov 2S 1951 Harry M. Hull, Clerk 

Answer 

L 

The complaint fails to state a cause of action upon 
which relief can be granted. 

H. 

1. The defendant admits the allegations of Paragraph 

1 of the complaint. 

2. The defendant admits the allegations of Paragraph 

2 of the complaint. 

3. The defendant admits the allegations of Paragraph 

3 of the complaint. 

4. The defendant admits the allegations of Paragraph 

4 of the complaint. 

5. The allegations of Paragraph 5 do not require an 
answer by the defendant. 

(). The defendant denies the allegations of Paragraph 
(> of the complaint. 

7. The defendant denies the allegations of Paragraph 
7 of the complaint. 

195 S. Further answering the allegations of the 
complaint, the- defendant states that the contract 
between the plaintiffs and defendant for the purchase of 
Apartment #402 contained a condition precedent, which 
condition is as follows: 

“This Agreement is subject to the provisions that the 
purchaser(s) be approved by the Board of Directors of 
the corporation above referred to, and in the event said 
Board of Directors does not within Thirty (30) Days 
from the date hereof approve the purchaser(s) for any 


reason whatsoever, the full deposit provided for herein 
shall be returned to the purchaser(s) and this Agreement 
shall be considered null and void.” 

The Board of Directors of 1613 Harvard Street, In¬ 
corporated, the corporation of the premises in question, 
did not approve the plaintiffs and the full deposit was 
tendered to the plaintiffs by the defendant. 

WHEREFORE, the defendant demands that the com¬ 
plaint be dismissed with costs to him. 

KAMEROW & KAMEROW 
by /s/ Illegible signature 

1010 Vermont Avenue, X. W. 

Washington, D. C. 

Attorneys for Defendant 
• * * * 

196 Filed Jun 19 1953 Harry M. Hull, Clerk 

Findings of Fact 

This cause came on for hearing on the 4th and 5th of 
June, 1953, and upon consideration of the pleadings and 
of the evidence adduced at the hearing, the court makes 
the following findings of fact: 

Findings of Fact 

1. On August 9, 1950 the defendant individually en¬ 
tered into an agreement with plaintiffs to sell them a 
proprietary lease covering apartment 402 in 1613 Har¬ 
vard Street, N. W., in Washington, D. C., the term of 
the lease being 100 years with an option to renew for a 
like period. 

2. The said 1613 Harvard Street, X. W., is an apart¬ 
ment house owned and operated by a Delaware corpora¬ 
tion, being what is known as a cooperative. The said 
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corporation is not a party to the said agreement nor is 
it a party herein. 

3. The owner of said proprietary lease is entitled to 
the use and occupancy of apartment 402 in said building 
and is chargeable with a proportionate share of expenses 
in connection with the maintenance and operation of the 
building, etc. 

4. The aforesaid agreement fixes the selling price at 
$15,500.00, requires a deposit of $1,000.00 and calls for 
settlement “within nine months from date or such prior 
time as apartment is vacated by present tenant” and the 
purchasers agreed “that they will make such final set¬ 
tlement when notified by the seller at which time 

197 they will receive a proprietary lease for the apart¬ 
ment.” 

5. The plaintiffs seek specific performance of the 

agreement. The defendant seeks to avoid performance 
on the ground that said sales agreement by its terms is 
null and void if the Board of Directors of the Corpora¬ 
tion “does not within thirty (30) days” from its date 
“approve the purchasers for any reason whatsoever” and * 

defendant says the plaintiffs were not so approved. 

6. The female plaintiff has known the said apartment 
building and neighborhood for twenty years. Her hus¬ 
band, the male plaintiff, has been a tenant in that build¬ 
ing since 1946. Beginning in the summer of 1950 the 
plaintiffs have been renting and occupying apartment 
106 there. 

7. When the defendant made it known that the apart¬ 
ments were to be sold on a cooperative basis he promised 
the plaintiffs the very first apartment. 

8. The defendant showed the female plaintiff several 
apartments in the building before she selected adjoining 
apartments 402 and 404 to be combined as one apart¬ 
ment. 
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9. The location of apartments 404 and 402 in the 
apartment building at 1613 Harvard Street, N. W. is 
unique in that it offers an exposure to the park across 
the street from the apartment and the accommodations 
offered therein cannot be duplicated in the immediate 
neighborhood. The premises 1613 Harvard Street, N. W. 
is unique also in that it adjoins the park, is high on a 
hill and convenient to transportation on the Mt Pleasant 
street car line, the cross-town bus line on Irving Street 
and the 16th Street bus line and otherwise is an unusu¬ 
ally desirable place to live. 

10. The agreement with respect to apartment 402 was 
dated August 9, 1950 and signed by both plaintiffs 

198 as purchasers while as to apartment 404 the agree¬ 
ment was dated August 2, 1950 and only the female 
plaintiff signed as purchaser albeit the sales contracts 
were regarded by plaintiffs and by the defendant as one 
transaction. 

11. It was agreed that certain repairs and alterations 
would be made to the two apartments by the defendant 
at his expense. The purpose of some of them was to 
gain access from one of the apartments to the other 
without going into the public hall. A memorandum of 
the repairs and alterations was signed by all parties 
but not dated. 

12. The defendant consummated the sale to the female 
plaintiff as to apartment 404 but refused to consummate 
the sale as to apartment 402. 

13. The sale to the female plaintiff as to apartment 
404 was consummated by the defendant without the pre¬ 
vious approval of the Board of Directors of the Corpora¬ 
tion as he “thought he knew enough about her” and, 
moreover, he was at the time and now is the controlling 
stockholder in the corporation and he and his two sons 
constitute the Board of Directors of the Corporation. 
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The defendant owns 75 to 85 percent of the stock in the 
corporation and his sons own 10 percent. The balance is 
owned by members of the cooperative "who have pur¬ 
chased apartments. To all intents and purposes the de¬ 
fendant controls the corporation. 

14. The testimony of the female plaintiff and the de¬ 
fendant was in sharp conflict as to the time when defend¬ 
ant indicated his refusal to perform the agreement to sell 
as to apartment 402. The defendant testified that on 
August 2, 1950 after the consummation on that day of 
the sale as to apartment 404 that the Board approved 
the female plaintiff as purchaser of that apartment; that 
in the same month the male plaintiff was found drunk 
on the main lobby floor of the apartment with the result 
that he was disapproved on September 1, 1950 by the 

Board as a purchaser of 402 and that this informa- 
199 tion was communicated to the female plaintiff forth¬ 
with. She testified, howrever, and the court finds 
that it was not until July 1951 that the defendant refused 
performance and offered to return the deposit of $1,000.00, 
and that the defendant had not theretofore notified plain¬ 
tiffs of their alleged rejection by the Board although 
there w’as extensive conversation as early as March 1951 
looking toward settlement pursuant to the terms of the 
agreement. 

15. By the conduct of the defendant as an individual 
and as the principal officer of the corporation the require¬ 
ment in the sales contract with respect to approval of 
the purchasers was either given or waived as to apart¬ 
ment 402. 

/s/ Burnita Shelton Matthew’s 
(N) Judge 

• * • • 
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200 Filed Jun 19 1953 Harry M. Hull, Clerk 

Conclusions of Law 

1. The plaintiffs are entitled to have the defendant 
specifically perform the agreement of August 9, 1950 and 
convey to them the proprietary lease on apartment 402 in 
premises 1613 Harvard Street, Northwest, and to have 
the defendant remodel and redecorate said apartment 
pursuant to the written memorandum attached to said 
agreement of August 9, 1950 provided the plaintiffs pay 
to defendant the remainder of the $5,000.00 cash called 
for in said agreement, towit, $4,000.00, and in addition 
give to defendant the collateral security promissory note 
specified in subdivision d of the paragraph numbered one 
in said agreement of August 9, 1950. 

2. The plaintiffs are not entitled to have defendant 
pay counsel fees for their attorney. 

/s/ Bumita Shelton Matthews 

(N) Judge 

• • * * 

201 Filed Jun 19 1953 Harry M. Hull, Clerk 

Judgment 

Findings of Fact and Conclusions of Law having been 
entered herein, it is by the court this 19th day of June, 
1953 

ORDERED that defendant specifically perform the 
agreement he entered into with plaintiffs on August 9, 
1950 and that he convey to plaintiffs the proprietary 
lease on apartment 402 in premises 1613 Harvard Street, 
Northwest, and it is further 

ORDERED that defendant remodel and redecorate said 
apartment pursuant to the written memorandum attached 
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to said agreement of August 9, 1950 provided the plain¬ 
tiffs pay to defendant the remainder of the $5,000.00 cash 
called for in said agreement, to wit, $4,000.00, and in 
addition give to defendant the collateral security promis¬ 
sory note specified in subdivision d of the pararaph num¬ 
bered one in said agreement of August 9, 1950, and it is 
further 

ORDERED that costs are allowed to the plaintiffs, but 
that plaintiffs’ prayer for allowance of counsel fees is 
denied. 

/s/ Bumita Shelton Matthews 

(N) Judge 

• • • * 

202 Filed June 26 1953 Harry M. Hull, Clerk 
Motion for Reconsideration 

Comes now counsel representing the plaintiffs herein 
and moves this Honorable Court to reconsider its Order 
dated the 19th of June, 1953 wherein it denied allowance 
of counsel fees. 

GALIHER & STEWART 
By /s/ W. H. Clarke 

William H. Clarke 
Attorneys for Plaintiffs 

• • • • 

204 Filed Jul 30 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 29th day of July, 1953, that 
Joseph Rosen hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judg¬ 
ment of this Court entered on the 19th day of June, 1953 


in favor of the plaintiffs, Orien L. Cain and Estelle C. 
Cain against said defendant, Joseph Rosen. 

KAMEROW AND KAMEROW 
By /s/ Illegible signature 

Attorney for Defendant 
1010 Vermont Avenue N. W. 

• • • • 

205 Filed Ang 8 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this_day of July, 1953, 

that Orien L. Cain & Estelle C. Cain hereby appeals to 
the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
10th day of July, 1953 wherein the Court disallowed coun¬ 
sel fees for the plaintiff and enter judgment in favor of 
the defendant 

/s/ William H. Clarke 

Attorney for Plaintiffs 

• • t • 

1 The above entitled action came on for hearing 
on motion for new trial, or to vacate judgment; 

and motion for reconsideration, before the Honorable 
Bumita Shelton Matthews, United States District Judge, 
at ten o’clock a.m. 

• • • • 

2 THE DEPUTY CLEBK: Cain v. Bosen, Civil 
Action No. 4638-51. 

• • • • 

4 (Thereupon, following argument on the motion, 

the following occurred:) 

THE COURT: I frankly don’t believe what Mr. Rosen 
said. I think that this purchaser was approved, and I 
think that this is just a later idea that has arisen in Mr. 
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Rosen’s mind that lie doesn’t want to go through with 
this transaction, and I think that is the substance of the 
whole thing. 

• • • • 

7 Estelle C. Cain 

• • • • 

Direct Examination 
BY MR. CLARKE: 

8 Q Will you state your name? A Estelle C. 
Cain. 

Q What is your residence at present? A 1613 
Harvard Street, Northwest, Apartment 106. 

Q How long have you lived in Apartment 106 at that 
address? A Since July 7,1951. 

Q How long have you been acquainted with The Em¬ 
bassy Apartments at 1613 Harvard Street, Northwest? 
A Acquainted with it—I started going to The Embassy 
Apartments around 1945. 

Q What was the occasion of your visit there? A My 
sister lived in Apartment 415. 

Q Can you tell the Court how you feel about the Em¬ 
bassy Apartments? A I bought an apartment there be¬ 
cause I like to live there. 

Q Do vou consider that apartment to your choosing? 
A Yes. 

• • • • 

Q Do you care to live anywhere else? A No, I do 
not. 

Q T show you Plaintiffs’ Exhibit 5 and ask you if the 
apartment outlined in red therein is Apartment 106. 
A I live in 106. 

9 Q And that is the relative location of the apart¬ 
ment that you occupy? A On the first floor, yes. 

Q Did there come a time when The Embassy Apart¬ 
ments at 1613 Harvard Street, Northwest, were offered as 
cooperative apartments? A Yes. 
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Q Were you living in Apartment 106 at that time? 
A No. 

Q Where were you living at that time? A I was liv¬ 
ing at 2601 16th Street, Northwest. 

Q Did you hear that the apartments had become co¬ 
operative when you were living there? 

• • • * 

THE WITNESS: Before Mr. Rosen bought the apart¬ 
ments at 1613 Harvard Street, Mr. Mullens, who was the 
manager at that time, promised me an apartment and 
that apartment was 106 at the time Pagett girls moved 
to 206, directly above. 

The reason I didn’t take the apartment from Mr. Mul¬ 
lens was because my mother died in the meantime and I 
didn’t see fit to make a change at the time I was offered 
the apartment. 

10 After Mr. Rosen bought the apartment, I asked 
him for an apartment to rent and he agreed that 
he would give me one the first opportunity he had. I 
think I am right on this date—it was in 1949 and, if not, 
it "was early 1950. 

Mr. Rosen was driving out of the parking spot in the 
back and Mr. Cain and I came up the steps and he 
stopped his car and waited for us to approach him and 
he said, “Do you know- that these apartments are going 
cooperative?” 

I said, “Good. Am I to be considered?” 

He said, “Yes.” He said, “There is one available now. 
That is Apartment 409.” 

We went to look at 409 and found it to be three bed¬ 
rooms, two baths at twenty-two five. I didn’t feel that I 
could pay that price for that apartment because it was 
not arranged as it should be. 

I suggested to Mr. Rosen that he cut the apartment in 
two and sell me the front part. He would not do that. 
He immediately, though, did do that. He cut the apart- 
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ment in two after I had said I didn’t want it and he 
sold that front apartment to Mr. and Mrs. Harrold. 

• • • • 

12 The next thing on the program was 401 became 
available because the sisters were to move. On 

August 1, I went down to Mr. Kamerow’s office and while 
we were going down there or in the lobby, I said to Mr. 
Rosen, “You know my choice of the apartments is 402 if 
I can have 404.” 

He said, “You can have it.” 

Q What day was that? A That was about August 
1st—let’s see—August 1st I paid for it. That must have 
been about July 27th or 28th because it was within the 
week. 

• • • • 

13 BY MR. CLARKE: 

Q You said your choice of the apartments was 
402 if you could have 404, is that what you said? A 
That is right. 

Q And that was on August 1st? A No, I paid for it 
on August 1st. That was in that week so it must have 
been July 27th or 28th. 

Q Let me show you Plaintiffs’ Exhibits 1 and 2 and 
ask you with which check did you pay for it A This 
check is for 404. 

Q That is Plaintiffs’ Exhibit No. 1? A I guess so. 
I don’t know. 

• • • • 

14 Q And that is for— A Apartment 404. 

Q Is that the settlement on that apartment or 
was that the deposit? A No, that was the complete set¬ 
tlement. 

Q But you had arranged before that time to purchase 
both 404 and 402? A Yes. 

Q And this was the first settlement? A Yes. 


Q Had you signed anything at that date with refer¬ 
ence to Apartment 404? A I signed for both apart¬ 
ments at the same time. 

Q You signed for both apartments? A In Mr. Kam- 
erow’s office. 

• • • • 

Q But your arrangements and negotiations with Mr. 
Rosen dealt with both the apartments as shown on 

15 this typical plan? A On the same day. 

Q On the same day? A Yes. 

THE COURT: Do I understand that you had a sepa¬ 
rate contract covering each one of the apartments? 

THE WITNESS: Yes; a separate contract covering 
each apartment but they were signed on the same day. 

THE COURT: And you went down and settled for 
one? 

THE WITNESS: I went down to the office one day 
and settled for both of them on the same day. However, 
this check is dated on the 9th, August 9th. That is for 
402 and I can’t tell you why that is dated on the 9th. 
I don’t know but I settled for that apartment in Mr. 
Kamerow’s office, both of them, at the same time. 

BY MR. CLARKE: 

Q I show you Plaintiffs’ Exhibit No. 3 and I ask you 
if you arrived at the terms of that agreement on the 
same day. A On the same day of what? 

Q On the same day you were in Mr. Kamerow’s office. 
A No. 

Q Was that arrived at before or after that? A This 
was arrived at in the lobby of the apartment house. Mrs. 
Helen Church was the witness. 

THE COURT: Mr. Clarke, I would like you to 

16 develop this matter of settlement. She said that 
she settled on a certain date and here you are say¬ 
ing in your complaint you requested settlement and could 
not get it. 
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BY MR. CLARKE: 

Q What does Plaintiffs’ Exhibit No. 2 represent, the 
check for $1,000 ? A The deposit on 402. 

Q And what does Plaintiffs’ Exhibit No. 1 represent? 
It is a check for $1,157.13. A The complete transaction’ 
on Apartment 404. 

Q And referring your memory by looking at Plaintiffs’ 
Exhibit No. 6, were you to supply more money for com¬ 
plete settlement of Apartment 402? A Yes; $4,000. 

Q So that you have made a complete settlement on 
Apartment 404? A Yes. 

* • • • 

Q And on Apartment 402 you have made a deposit? 
A That is right. 

Q And you still have to make a settlement on that? 
A $4,000. * 

Q You have to pay $4,000? A Yes. 

17 Q Have you offered to make settlement on that 
apartment ? A Yes. 

Q Has your offer to make settlement been refused? 
A Yes. 

THE COURT: Why w r as it that you didn’t settle for 
both of them at one time if it was one transaction? 

THE WITNESS: 402 and 404 were tenant occupied. 
I didn’t object to 404 being tenant occupied but I did 
want to live in 402 so the repairs that were supposed to 
be done that are listed would have to be done before I 
could make that final payment. 

• • • • 

THE COURT: Without going into that, is there some¬ 
thing in the agreement that calls for later settlement on 
one than on the other? 

THE WITNESS: Yes. The agreement in the corpo¬ 
ration’s laws is that the work is done before it is turned 
over to you. That is my understanding. 
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• • • * 

18 Q All of your conversations with Mr. Rosen 
were with respect to these two apartments as one 

unit, is that right! A That is right. 

Q And over how long a period of time had you been 
talking with Mr. Rosen about a cooperative apartment in 
this building! A My conversations started in about ’49. 

Q And they culminated with these dates that we have 
on the checks! A Yes. 

• • • • 

19 THE COURT: After you settled on it, did you 
have a tenant there to live or did you move in! 

THE WITNESS: The tenant is still in 404. 

THE COURT: So you have never moved in! 

THE WITNESS: No. I am in 106 as a renter from 
Mr. Rosen. I rent his apartment at 106. 

BY MR. CLARKE: 

Q Did you at any time attempt to gain possession of 
Apartment 404! A Yes. 

Q For your use and occupancy! A Yes. 

Q Was that suit fought! A What! 

Q Was that suit defended! A Yes. 

Q Was that suit in the landlord and tenant court! 
A Yes. 

Q And did Mr. Rosen appear as a witness 

20 against you in that suit! A Yes. 

Q Who represented the tenant in that suit! A 
Mr. Kamerow. 

Q The same gentleman here! A Stanley Kamerow. 
Q Do you stand ready now to go forward with the con¬ 
tract with respect to Apartment 402! A Yes. 

Q Do you want Apartment 402! A Yes. 

Q Do you want the work done on Apartments 404 and 
402! A Yes. 

Q Are you willing to pay the charge as set forth in 
the contract for the apartment! A Yes. 
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Q Have you always been willing to go forward and 
settle on those apartments? A Yes. 

Q Are you financially able to settle on those apart¬ 
ments? A Yes. 

Q When was the first time that Mr. Rosen ever in¬ 
formed you that he was not going to settle on Apartment 
402? A The date will be found on the letter that I 
handed you when I came to you. That was sealed 

21 and addressed to Mr. Rosen. • • • 

Q Is this the letter you are referring to? A 

Yes. 

Q Does that letter refresh your memory? A Yes. 

Q What was the date you were first informed that he 
did not intend to settle on Apartment 402? A July 27, 
1951. 

• • • • 

Q What did he say to you on that date with reference 
to settlement of Apartment 402? A He said he had 
made up his mind not to let me have 402 and that if Ii 
took him into court he would find a reason to keep me 
from getting 402. 

Q Did he tell you of any reason at that time why you 
couldn’t have Apartment 402? A He wouldn’t tell me 
of any reason, and that was his only remark, that he 
would not tell me any reason, but if I took him into court, 
he would find a reason. 

Q When was the first time that you were informed you 
were not given 402 because of some intoxication incident? 
A By your statement, your letter to me. 

• • • • 

22 Q When was it your understanding that you 
were to finish paying for Apartment 402? A By 

the 1st of May, 1951. 

• • • • 
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23 Yes, when did yon and Mr. Rosen arrive at a 

24 settlement on 402? A The same date as 404. 

Q At the time yon settled for 404, yon then 
arrived on a date yon wonld settle? A May 1, 1951. 

Q When did yon and Mr. Rosen arrive at that date? 
A In the office of Mr. Kamerow at the time of the sign¬ 
ing. 

Q Was that a verbal understanding between yon or 
was that written down? A I understand that it was 
written. 

• • • • 

26 Q Did yon have a conversation with Mr. Rosen 
about settlement on Apartment 402? A Yes. 

27 When was that conversation? A It was about 
July 27th or 28th. 

Q What year? A Of 1951, just before I came to yon. 
Q Now, I show yon a letter and ask yon to refresh 
your memory by looking at the date of that letter and ask 
you if yon had any conversation about that date with 
Mr. Rosen relative to settlement of Apartment 402. A 
That is what I was trying to tell the Judge then. 

Q What is the date yon have just refreshed your 
memory on? A March 29, 1951. 

Q Had you had any conversation with Mr. Rosen 
prior to that or about that time? A Well, yes, there 
were several days in there that there were conversations. 

Q Were these conversations with reference to settle¬ 
ment on Apartment 402? A Settlement and possession. 

• • • • 

Q You understood that work was to be done? 

28 A That was understood, yes. 

Q Did yon ask him when he was going to start 
that work? A Yes. 

• • • • 
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29 Q And you have my letter to you informing you 
of his reason for not settling! A It is right over 

30 there (indicating). I don’t have it. I haven’t it 
all here. 

Q I would like to get that date in the record. A You 
mean the letter about Mr. Cain! 

Q Yes. A It was August 7, 1951. 

Q And is that the first time that you ever heard the 
objection that Mr. Cain had been intoxicated! A That 
is my first time. 

• • • • 

Q Up to that time, Mr. Rosen had not said anything 
to you? A Not on this subject. 

Q Mrs. Cain, how long had Mr. Cain lived at The 
Embassy Apartments, to your knowledge! A Since 
1945. 

Q What apartment has he occupied! A 415. 

THE COURT: And he has lived there since when! 
THE WITNESS: He went there about 1945. 

BY MR. CLARKE: 

31 Q What other apartments has he had! A 403 
and 106. 

Q Do you have any relatives that live in that apart¬ 
ment? A My sister. 

Q What apartment number does she live in, in that 
apartment? A 415. 

Q Did Mr. Cain live with your sister for a while? 
A Yes. 

• • • • 

THE COURT: What is your connection with Mr. 
Cain? 

THE WITNESS: My husband, since 1916. 

THE COURT: You said Mr. Cain was living in 415? 
THE WITNESS: Yes. 

- • • • • 
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32 Q Did you have any other conversation with 
Mr. Rosen as to why he did not settle on Apart¬ 
ment 402 or why he did not do the work as called for in 
the contract? A I have had no conversation whatever 
with Mr. Rosen since the day I came to you. 

• • • • 

34 Q You own the proprietary lease on Apart¬ 
ment 404, the small apartment? A Yes, I am 

supposed to. 

Q By virtue of being a member of the cooperative, 
you have a right, do you not, to go to certain meetings? 
A I should be notified of every meeting. 

Q Have you been notified of meetings? A I have 
been notified of the meetings except one, I think, and I 
can’t say that I am right on that. 

Q Have you attended the meetings? A I have at¬ 
tended every one that I have been notified of. 

Q Who are the officers that purport to head the cor¬ 
poration? A There are two Mr. Kamerows, Mr. Stanley 
Kamerow and his brother. I am sorry, I can’t give his 
first name. I can in a moment. Then Mr. Rosen is a 
director; Mr. Rosen is the manager of the apartment; 
Mr. Rosen is the owner of the apartment. Mr. Rosen’s 
two sons are the directors but they are silent directors. 

Q Do they live in the apartment? A One son did 
live in the apartment but he has moved to Florida. 

35 I have never seen either of those men at a meet¬ 
ing. 

• * • • 

Q Mrs. Cain, on the occasions when you have attended 
these cooperative meetings, have you ever questioned any 
items on the statement of income and expenses? A Yes. 

Q Will you tell us about those occasions and whether 
Mr. Rosen was there? A Mr. Rosen would not allow 
me to open my mouth. Every time I would just start a 
subject, he would stop me from saying anything at the 
meetings. 
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• • • • 

38 Q When was the meeting that you are looking 
at now? A February 7, 1953, the meeting of the 

corporation. 

Q And were there any meetings before that that you 
attended? A Yes. 

Q When was the first meeting after you became a 
holder of apartment 404 that you went to a meeting 
when Mr. Rosen was present? A I have been to three 
meetings. 

Q In succeeding years? A Yes. 

• • • • 

39 Q Did there come a time when Mr. Cain was 
intoxicated in a hallway? A You said that Mr. 

Rosen says. I don’t know. 

Q Were you present? A Are you speaking of the 
time that Mr. Rosen came to the apartment and had me 
go to the basement and help him pick Mr. Cain up? 

Q Yes. A Mr. Cain has been retired from the Naval 
Observatory for disability. This is his retirement paper 
right here (indicating). 

Q What does he sutler from? What did you observe . 
that he sutlers from? A I don’t think Mr. Cain was 
drunk. I think Mr. Cain is an ill man and I think that 
when Mr. Rosen called me to help him pick him up, Mr. 
Cain was an ill man. 

Q Have you ever seen Mr. Cain so intoxicated 

40 that he could not walk? A No; not in 37 years I 
have not. 

Q Does Mr. Cain drink? A Yes. 

Q Have you ever seen him drink to excess? A Yes. 

Q Have you ever seen him dead drunk, intoxicated? 

A No. 

Q What was his condition on the day that Mr. Rosen 
came to your apartment and asked you to come down 
into the basement? 
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THE COURT: What was that date? Can you give 
the year or the month? 

THE WITNESS: Yes. I can give you approximately 
the date. It was the early spring. There was snow on 
the ground and it was early spring of 1951. 

Mr. Cain was lying on the floor in the basement and 
Mr. Rosen had the elevator boy come to my door. Mrs. 
Church and I went down and Mr. Rosen assisted us to 
bring Mr. Cain up to apartment 106. 

BY MR. CLARKE: 

Q Was there an odor of alcohol about his breath at 
that time? A No, there was not. 

Q Was he conscious or unconscious? A He 

41 was in a stupor. I couldn’t say he was unconscious 
and I couldn’t say he was conscious. 

Q Was he loud or boisterous? A Never has he been. 
Q Was he coherent? A Yes. 

Q Did you assist him into the apartment? A Yes. 

Q Did you render medication or treatment to him? A 
All that night, I stayed up with him. 

• • • • 

Q Did Mr. Rosen say anything to you at that time 
about Mr. Cain’s condition? A Not one thing in 

42 the wide world. He was very lovely to me and 
helped me bring Mr. Cain upstairs and we got him 

into the living room on a couch. 

43 Cross Examination 

BY MR. KAMEROW: 

• • • • 

46 Q Have you ever inquired of me or any other 
officer of the corporation for the right to examine 
the minute book of the corporation? A Never. 

Q You have never asked for that privilege? A No. 
Q And, therefore, you have never been turned down? 
A That is right. 
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• • • • 

47 Q And are you familiar with the fact that there 
is a meeting every year of all of the owners of 

proprietary leases? A I am aware of the fact there are 
supposed to be meetings once a year. 

Q You have been an owmer for how long? A Since 
1950. 

Q And there have been three meetings that you have 
attended? A That is right. 

• • • • 

48 Q And if I told you at that time, at each of 
those meetings, a board of directors was elected 
for the ensuing year, would you say that you would 

49 not know that? A Yes, I would say I know that. 
I will say Mr. Rosen has been, yes. 

Q And if I were to tell you that the minutes of those 
meetings indicated that you never voted in opposition to 
that board of directors, would I be right in saying that? 
A That is right. 

Q That you never did vote in opposition to the elec¬ 
tion of the directors ? A And I never voted for. 

Q And you never voted for? A That is right. 

• • • • 

51 Q Was that second contract signed the same 
da}’ that the first contract was signed? A Yes, 
Mr. Kamerow. 

Q Did you read the contract before you signed the 
second contract? A Yes, I did. 

Q And was the contract filled in on a typewriter? 
A No—yes, yes, it was filled in with the typewriter. 

Q Who was present at the time this second contract 
was signed? A At the time both contracts were signed 
Mr. Stanley Kamerow, Mr. Rosen and myself. 

Q Wasn’t there anyone else present? A No one else 
in the office. 
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Q You are quite certain of that! A I am posi¬ 
tive. 

Q And you are quite certain that both contracts 
were signed at the same time? A That is right, 
Mr. Kamerow. 

* • * * 

Q And what was that day? A It was August 1, 
1952, or August 2, 1951—please, dates are just terrible 
for me. 

Q 1951. Now, I show you the third page or the last 
page of an agreement bearing your signature with certain 
items filled in above. Does that refresh your recollection 
that this contract may not have been filled in on the type¬ 
writer? A Well, if I may see— 

Q I am showing you the last page. A Let me see if 
this is the one I am thinking of. 

• • • • 

53 Q Look at this entire contract and see if that is 
the contract that you signed. A This is for 402? 

Q That is right. 

* • • * 

Q No, Mrs. Cain, nobody is trying to trick you. Let 
me ask you whether the contract I now show you is the 
contract for the other apartment, No. 404? A That is 
right. 

Q Was that contract filled in at the time you signed 
it? A Yes, it was supposed to be, yes. 

Q And you are a business woman, vou sav? A 
Yes. * 

54 Q And you looked at it? A Yes. 

• • * • 

Q How do you explain, Mrs. Cain, that although you 
say, as a business person, you examined both copies of 
this contract or you examined the copies of the contract 
and although your testimony is that the contract was 



filled in at the time you signed it, and that you signed 
them both at the same time in my office; one of the con¬ 
tracts is dated August 1, 1950, and the other is dated 
August 9, 1950? A Well, that part I wouldn’t—I am 
not able to cope with you, Mr. Kamerow, on those dates 
right there. 

THE COURT: Did you go— 

THE WITNESS: I signed them on the same day. 
THE COURT: Did you go down there more than once 
to sign the contracts? 

THE WITNESS: No, ma’am, Your Honor, I did not. 
THE COURT: You only went one time? 

THE WITNESS: One time; just one time and 

55 Mr. Rosen took me there in his car. 

THE COURT: Had you ever been there before? 
THE WITNESS: No, I had not, not on this mission. 
THE COURT: Had you been there on any mission, to 
Mr. Kamerow’s office? 

THE WITNESS: Not before this. 

• • • • 

56 Q Do I gather your testimony to be that you 
gave both of these checks at the time that the set¬ 
tlement was made in my office? A Evidently not, from 
the dates on them. 

Q Well, now, what is your testimony, that you did or 
did not give me these checks? A I think I gave 

57 them to you and I can’t answer why one is dated 
the 1st and the other is dated the 9th. 

• • • • 

Q Didn’t you testify in response to a question by Mr. 
Clarke that you gave both of these checks at the same 
time? A I certainly think I did. 

Q But you are not certain any longer, is that right? 
A From the date on there (indicating), one is one date 
and the other is another date. I could be wrong. 
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Q They are seven days apart. A But I paid it, just 
the same. 

• • • • 

59 Q When did he sign the contracts ? A He 
signed it before it was given to Mr. Rosen. 

Q He signed it before it "was given to Mr. Rosen? 
A That is right. Mr. Rosen let me see that and then 
I came down and signed it in your presence. 

• • • • 

Q Do you know where Mr. Cain signed the contract 
which bears his signature? A To my best knowledge, 
Mr. Cain signed it at 1613 Harvard Street. 

• • • • 

61 Q I will show’ you a purchase agreement dated 
August 1, 1950, for the purchase of apartment 404 
and ask you whether or not your husband joined with 
you in the signatures on that agreement? A He did not 
on this one, no. 

• • • • 

63 Q * * * Was it your intention that your hus¬ 
band buy with you apartment 404? A My hus¬ 
band doesn’t buy anything. He lets me do what I want to. 

• • • • 

Q Was it your intention that it be purchased that way, 
in your name alone? A Absolutely. 

Q All right. That is as to apartment 404? A That 
is right. 

Q With reference to apartment 402, whose apartment 
is that that you are trying to get? A It is going to be 
Estelle C. Cain’s apartment. 

Q Only, is that right? A I own the apartment. 

Q Is it your intention to put the title of that apart¬ 
ment in your name or in both names? A If I 

64 choose to, I will put it in both of them. 

Q Mrs. Cain, my question is: Is it your inten- 
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tion or let me put it this way— A I am sorry, I can’t 
answer you. 

Q At the time you purchased apartment 402, the one 
you are suing for, was it your intention to put it in your 
name or in the name of vourself and vour husband? A 
It will be my apartment. I may have Mr. Cain’s name 
on it. 

Q Can you explain why this contract dated August 9, 
1950, which was introduced as your Exhibit No. 6, shows 
that the purchasers are Orien L. Cain and Estelle C. 
Cain as tenants in the entirety? A Because you wrote 
it in there. 

• • • • 

65 Q Will you explain to the Court why it was 
that these two contracts that you signed that day 

are entirely different in that the contract for 404, Estelle 
C. Cain only it the purchaser and the contract for 402, 
which vou sav vou signed the same dav reads Orien L. 
Cain and Estelle C. Cain, as tenants by the entirety, are 
the purchasers? A Because, Mr. Kamerow, you have 
written one thing on 404 after I signed it and I don’t 
know whether you wrote that in afterwards or whether I 
saw it on these the day that I looked at it. 

• • • • 

66 Q All right. Now, Mrs. Cain, you know that 
Mr. Rosen does not want you there for a tenant, 

don’t you? A He has never told me that. 

• • • • 

67 Q Mr. Rosen, you say, owns 87 percent of all 
the apartments? A Wait a minute. Mr. Rosen 

owns 87 percent of the apartments. He has 87 percent 
equity in the building. 

• • • • 

Q And you know that Mr. Rosen has absolute 

68 control at these meetings because he has 87 percent 
of the votes? A That is understood. 
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Q And you still want this apartment? A I do. I 
want the apartment, Mr. Kamerow, because I know after 
the apartment is turned over to me, I will have no contact 
whatever with Mr. Rosen. 

• • * * 

69 Redirect Examination 
BY MR. CLARKE: 

Q Mrs. Cain, I would like to get straight on one point. 
It is your money that is purchasing apartment 402 and 
apartment 404? A Yes. 

Q And how do you want title in those apartments or 
have you decided? A I don’t mind it being Estelle C. 
Cain and Orien Cain because I wouldn’t have a nickel if 
it wasn’t for Mr. Cain. 

• * * • 

70 Orien L. Cain 

• * * • 

Direct Examination 
BY MR. CLARKE: 

71 Q Will you give your name to the Court, 

please? A Orien L. Cain. 

Q You are the husband of Mrs. Estelle Cain who just 
testified? A Yes, sir. 

Q Mr. Cain, how long have you lived in the apartment 
known as 1613 Harvard Street, the Embassy Apart¬ 

ments? A To the best of my recollection since the early 
part of 1946. 

Q And you now live in apartment 106, as testified to 
by your wife? A Yes, sir. 

Q Did you view the apartments on the fourth floor 
with reference to buying several apartments there? A 
Yes, sir. 
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Q Did you and your wife consult with respect to the 
purchase of those apartments? A Yes, sir. 

Q And did you sign certain papers with respect to 
their purchase? A Yes, sir. 

Q Was it your -wife’s money that was being invested 
in these apartments? A Yes, sir. 

Q Do you desire to live in those two apart- 

72 ments? A That is correct. 

Q And you have seen this sheet calling for re¬ 
pairs to the apartments? A Yes, sir. 

Q Did you consult with your wife with respect to 
those? A I did. 

Q When these repairs are completed, Mr. Cain, will 
you describe the apartment that you will have? A Well, 
we will have apartment 402 and a small connecting apart¬ 
ment, No. 404, which will give us three bedrooms and 
two baths. 

• * • • 

73 Q Mr. Cain, a little background on yourself, sir. 
Where are you employed? A I am with Malcolm 

Scates Furniture Company. 

Q Where were you employed before that, sir? A I 
was employed with the Navy Department, Naval Observa¬ 
tory. 

Q What were the nature of your duties there? A I 
was chief quarterman. 

Q How long were you there employed? A Nine 
years. 

Q Did you voluntarily retire? A Disability. 

Q What is your disability, sir? A A very nervoas 
condition. 

Q Mr. Cain, do you drink? A Occasionally. 

Q In 1950, the fall of 1950, were you intoxicated in 
the building 1613 Harvard Street, Northwest, known as 
the Embassy Apartments? A Not to my knowledge. 

Q Mr. Cain, do you recall a time when Mr. Rosen 
found you in a hallway? A Yes, sir. 
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74 Q Were you intoxicated on that occasion? A 
I was sick. 

Q Where had you been prior to that? A I had been 
to a football game. 

• • • • 

A As well as I remember, it was the game between 
the Redskins and the Cleveland Indians. 

Q What time of the year was that game held? 

75 A It was just before Christmas. 

Q What year? A To the best of my recollec¬ 
tion, it was 1950. 

Q Did you have anything to drink at the game? A 
Not a thing. 

Q Did you have anything to drink after the game? 
A Yes, sir. 

Q What did you have to drink, sir? A Had some 
wine. 

Q How much wine? A Possibly four or five glasses. 
Q Over what period of time? A After the game. I 
guess over a period of, oh, three hours, two hours, or 
something like that. 

Q Where did you have the wine? A At a tavern on 
Mt. Pleasant Street called the Raven. 

Q What were the weather conditions of the day of 
that football game? A It was very cold and snowing 
all day. 

Q About what time did you return to the apartment? 
A As well as I remember, it was around 7 o’clock. 

Q And do you recall any remarks that Mr. Rosen 
made that evening to you? A No, sir, I don’t. 

76 Q Were you intoxicated that evening? A The 
only thing I had was wine. When I went in the 

rear entrance, which I use most of the time, the ground 
was covered with snow. When I went in on the inside, 
there is a rubber tile floor which Mr. Rosen usually keeps 
waxed very good and I slipped and fell and I have always 
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been sick when I drink wine and I realized I was sick 
and I didn’t want to go upstairs so I laid down or some¬ 
thing, I don’t know. I remember falling. 

Q Were you rendered unconscious after that? A 
Yes, sir. 

Q Up until the time you slipped and fell, was your 
speech coherent? A Yes, sir. 

Q Had you walked any distance to get into the apart¬ 
ment? A I would say about a block and a half, which is 
the distance from the tavern to the apartment. 

Q Are you an habitual drunkard or anything of the 
sort? A I have never been considered such by people 
who know me. 

• • • • 

77 Q After that incident, or during that incident, 
did Mr. Rosen say anything to you about your 
drinking habits? A He hasn’t until this day mentioned 
it to me. 

Q He never mentioned it to you at all? A At no 
time whatever. 

Q At the time you entered into the purchase of apart¬ 
ments 404 and 402, you were then tenants in apartment 
106? A That is correct. 

• • • • 

79 Cross Examination 

BY MR. KAMEROW: 

Q Mr. Cain, you are quite certain that this incident 
occurred at a Redskin football game about Christmas 
time? A To the best of my recollection that is true. 

Q Would you say that your wife was in error when 
she said she thought it was in the spring of 1951? A 
She was. 

• • • • 
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Q How long had wine made you sick? A I 
hadn’t had a drink of wine for ten years and I 
81 haven’t had one since. 

• • • • 

85 Mary Cooley Roy 

• • • * 

Direct Examination 
BY MR. CLARKE: 


• • • • 

Q How long have you lived in that apartment? A 
Since September, 1944. 

Q Has Mr. Cain ever lived in that apartment with 
you? A Mr. Cain and Mrs. Cain. 

Q Can you give the approximate date? A To the 
best of my knowledge, it was around 1947. 

Q Which one of them was in there then? A Pardon? 

Q Were both of them there? A Both of them were 
there together. 

86 Q In 1947? A That is right, about that time. 
I may be mistaken. It could be a little earlier. 

Q Will you tell us something about the building itself? 
A Well, the building is very nice and it is in a most con¬ 
venient part of the city. It is right in the heart of town. 
It is convenient to anything that you would want to buy 
and it has parking, I mean parks where you can sit out¬ 
side if you want to and it is just an ideal place to live, 
I think. 

Q Does it have access to public transportation? A 
Yes. 

Q Wliat transportation is close by? A The cross¬ 
town bus going either wav, north or east and also trans¬ 
portation by bus on Sixteenth, both ways, and it has the 
Mt. Pleasant streetcar. It is most convenient to any 
point in Washington. 
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• • • • 

Q Is it a relatively quiet apartment? A Very quiet. 
Q Is it well kept up? A It is very nicely kept 

87 up. The halls—he has just had the halls cleaned 
and they look very, very nice, all of them. 

• • • • 

88 Q Will you give us your opinion, based on that 
length of time, of his character? A Well, he has 

been more than a brother to me. Every member of my 
family look to him when they get into any sort of diffi¬ 
culty, I mean no matter how small. They could always 
call on Orien and Orien would always call them back. 

I remember when my mother died, Orien sat on the 
edge of the bed and held her in his arms while she died. 
Q Does he have any drinking habits? A Normal. 
Q I take it from that that he does drink? A Yes. 
Q Did you ever see him drunk? A I don’t know 
what you mean “drunk”. 

Q Have vou ever seen him so he was senseless? A 
No. 

• • • • 

90 Estelle C. Cain 

• • • • 

91 BY MR. CLARKE: 

Q Mrs. Cain, I just want you to tell me some 
of the features of this apartment house that attracted 
you to the apartment house itself; why you feel it is dif¬ 
ferent from other apartment houses that you have seen? 
A Well, the first thing is, in 1917, when my mother came 
here, they settled in that neighborhood and my sist'/r, 
Mrs. Roy, lived in the neighborhood, in the Irvington. 
Q Speak a little louder. A That was my reason. 
Then, after I was in the apartment, the particular 
apartment that I chose was because of the park and the 
morning sun. This apartment gets the morning sun and 
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not the afternoon sun and there are, I think, 15 

92 windows in the apartment. The arrangement of the 

» apartment is just what I wanted. There is cross 

ventilation. The cross ventilation in the hallway meets 
with the kitchen which seem to appeal to me. 

' There are a good many things that you might say in 

favor of the apartment. It is a very lovely apartment to 
live in. I like it very much. 

• • • • 

93 Q Has it always had a lobby? A We have 

1 always had a lobby but it hasn’t always looked as 

nice. 

Q Is it a place you like to bring your friends? A I 
* like the place. 

Q Is it a place you like to call home? A That is 
right. 

Q Is there a park close by? A A park in 

94 front of the building. The apartment that I chose 
faces the park. Each window that I have looks out 

; into the park. 

Q Did you consider that when you signed the agree¬ 
ment? A Definitely so. 

• • • • 

1 95 Recross Examination ; 

• • • • 

103 THE COURT: Did you prepare those papers or 
were the papers prepared by Mr. Rosen? 

THE WITNESS: They were prepared by Mr. Kame- 
row. 

• • • • 
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104 Leonard B. Elkins 

• * • • 

Direct Examination 
BY MR. CLARKE: 

Q Will you state your name! A Leonard B. Elkins. 

• • • • 

Q How long a period of time did you live at 1613 Har¬ 
vard Street! A About 12 years. 

• * • • 

105 Q While you were a tenant in that building, did 
you know Mr. Cain! A Very intimately, yes. 

Q When you say “very intimately”, what do you 
mean! A Well, a friend. I don’t usually make friends 
with the people in the same building that I live in but he 
is one of the few people I made friends with. 

• * * • 

Q When did you first know him! A About three or 
four years before I moved out of the building. 

• • • • 

106 Q During any of the four years that you have 

known Mr. Cain, have you ever seen him drunk or 

intoxicated! A Definitelv not. 

•> 

Q Have you ever had any alcoholic beverages with 
him! A I should say perhaps we have had a beer to¬ 
gether watching television at a restaurant on the corner. 

Q Have you seen him act otherwise than a gentleman? 
A No, sir; definitely not. 

MR. CLARKE: I have no further questions. 

Cross Examination 

BY MR. KAMEROW: 

• • • • 
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Q You have never seen him drink wine? A I never 
have. I have never seen him drink anything but beer. 

• • • • 

107 MR. CLARKE: Your Honor, that is the plain¬ 
tiffs’ case. 

• • • • 

MR. KAMEROW: If the Court please, at this time I 
would like to move that the case be dismissed for the 
reason that the plaintiff has failed to make out a prima 
facie case • • • 

• • • • 

109 THE COURT: Mr. Kamerow, the motion is de¬ 
nied. 

• * • • 

Joseph Rosen 

• • • • 

Direct Examination 
BY MR. KAMEROW: 

Q State vour full name to the Court, please. A Jo¬ 
seph Rosen. 

Q And wrhere do you reside, Mr. Rosen? A 1613! 
Harvard Street, Northwest. 

• • • • 

110 Q The building at 1613 Harvard, containing the 
apartments in question, wrho owns that building? 

A I own the building. I bought the building. 

Q You bought it originally? A Yes. 

Q Did there come a time wrhen you transferred that 
building to a corporation? A Right. 

Q And is that corporation now the owner of that 
building? A Yes. 

• • • • 

Q Mr. Rosen, do you own any proprietary leases in 
that building? A Yes; anyone that is not sold. 
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Q All of them were originally transferred to you? 
A Right. 

Q And then yon sold them as yon desired to 

111 sell them? A Right. 

• • • • 

Q Did you enter into a written contract with Mrs. 
Cain for the purchase of apartment 404? A Yes, I did. 

Q Was that on a formal agreement? A It was a 
formal agreement and then settle the same day or the 
following day. 

• • • • 

112 (Agreement dated August 1, 1950, was marked 

Defendant’s Exhibit No. 1 and received in evi¬ 
dence.) 

• • • • 

Q Do you recall, Mr. Rosen, where that agreement was 
signed? A The agreement was signed in your office. 

• • • • 

113 (Agreement dated August 9, 1950, was marked 
Defendant’s Exhibit No. 2 and received in evi¬ 
dence.) 

• •tt 

Q Do you know where that agreement was signed? 
A This one (indicating)? 

Q Yes. A At your office. 

• • • • 

114 Q At the time of the settlement of apartment 
404, did you execute or cause to be executed to 

Mrs. Cain a proprietary’ lease agreement for that apart¬ 
ment? A I did. 

Q I show you a mimeographed agreement designated 
“Proprietary Lease Agreement” and ask you whether that 
is one of the copies of the proprietary lease agreement 
for apartment 404? A Right. 
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Q And that is dated August 2, 1950? A That is 
right. 

Q And is signed on behalf of the corporation and Mrs. 
Cain? A Yes. 

• • • • 

115 Q Mr. Rosen, pursuant to the provisions of the 
sale for apartment 404, was Mrs. Cain approved by the 
board of directors of the corporation for the purchase of 
apartment 404? A Well, I didn’t have a chance to have 
a meeting for that approval. I happen to know Mrs. Cain 
for several months at that time because her sister worked 
in my office as a switchboard operator. She came in vis¬ 
iting pretty often previous to the sale of the apartment 
and I thought I knew enough of Mrs. Cain to approve her 
without the board, to sell the apartment. 

• • • • 

116 Q And did there come a time subsequent to 
August 9 when the contract for 402 was signed, 

that you took up with the board of directors the question 
of approving Mr. and Mrs. Cain for occupancy of apart¬ 
ment 404? 

THE COURT: You have just asked about apartment 
404. 

MR. KAMEROW: I am sorry, Your Honor; I mean 
402. 

THE WITNESS: No. 402, we didn’t have any meet¬ 
ing until late in August, about probably the second or 
third week in August for reasons because I found out 
that Mr. Cain was found intoxicated, lying down, 

117 face down in the lobby, on the floor. 

THE COURT: When? 

THE WITNESS: I couldn’t tell what date but it was 
about the third week in August. It was in the evening 
between 4 and 5 o’clock because people were starting to 
come in from outside. 
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I notified Mrs. Cain, and I don’t know who carried him 
in because I didn’t want to stay in the lobby, and he was 
definitely under the influence of liquor because I turned 
him over. 

THE COURT: That was in the main lobby? 

THE WITNESS: In the main lobby. 

THE COURT: Not in the basement? 

THE WITNESS: In the main lobby coming in through 
the front because he was definitely under the influence of 
liquor because first I thought he was sick or had fallen 
and when I turned him over, he smelled of liquor definitely 
and, after that, we held the meeting and we decided not 
to sell them the apartment. 

THE COURT: When was that? 

THE WITNESS: That was about the third week in 
August or about the end of August. 

THE COURT: And vou have minutes showing that? 
THE WITNESS: Yes. 

• • • • 

120 Q You say you saw him drunk on this day 
about three weeks, I think your testimony was, 

after the second contract was signed? A Right. 

• • * • 

121 Q You try to place the next time that you saw 
him as close as you can in time and place. A The 

next time I saw him under the influence of liquor was 
about three months later, after this sale was made. I 
heard a freight elevator going up and down continuously 
and I took it for granted that somebody couldn’t get out 
the freight elevator and I came to the door, waiting until 
they passed the door, knocked at the door and they passed 
me right by. I went down and they went up. I went up 
and they went higher up until I caught him at one floor 
and knocked at the door and I told him, “You go down 
to the basement.” I took it for granted they can’t open 
the door because they can’t stop at the right level. I told 
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him, “Yoou go to the basement and it stops automatically 
and I will tell you then how to open the door.” 

He kept on going up and down just the same. I said, 
“if you don’t do it, I will call the police. They will have 
to break the door and they will lock you up.” I still 
didn’t know who was in the elevator. 

At that time, I heard him go down and I took the other 
elevator and went to the basement. He still couldn’t 

open the door and I had to take an instrument and 
122 open the outside door when the elevator was at the 
level and Mr. Cain walked out from the elevator, 
wobbly, just about walking and out the bock door and 
went away. 

Q What condition was he in so far as appearance 
was concerned? A Well, he was pretty well under the 
influence of liquor. He didn’t say anything. 

• • • • 

Q Did you have any other occasion when you saw him 
under the influence of liquor? A Pretty close to Christ¬ 
mas time, I found him in the downstairs lobby, in the 
basement lobby. 

Q Christmas of -what year, Mr. Rosen? A 1950, 
around that time. He was laying face down, also in the 
lobby, and I turned him over, smelled liquor terrible. 

• • • * 

124 Q Have you ever seen him drunk on other occa¬ 
sions since 1950? A Yes. 

Q Have you seen him on few occasions or numerous 
occasions? A About 15 or 20 occasions. 

• • • • 

Q Mr. Rosen, you heard the testimony about how de¬ 
sirable this building is. Do you agree with the testi¬ 
mony? A What? 

125 Q About how desirable this building is. A Yes. 
The building is very desirable because I make it 
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desirable. I made it my hobby to get that building in 
very first-class condition. 

• • • • 

Q Have you made any substantial expenditures on 
the building since you bought it? A I spent close to 
$150,000 so far on the building for improvements. 

• • • • 

Q Do you recall how many of these apartments have 
been sold? A Ten. 

Q How many have been sold? A Ten. 

Q How many are there altogether? A Seventy-eight. 
Q And how long have you been selling these apart¬ 
ments? A Since 1950—1949. 

126 Q So you have been selling these apartments 
since 1949, a period of some three and one-half 

years? A Yes. 

Q And in that period of time, you have sold only ten 
apartments ? A Right. 

Q Have you attempted to be careful in the people you 
select in the apartments you have sold? A Very much. 

Q Have you had any disappointments with the people 
to whom you have sold? A So far, not yet. 

Q And have your relations with those people always 
been pleasant? A Very pleasant. 

• • • • 

127 THE COURT: Approximately how many votes 
do you have? 

THE WITNESS: Approximately about 86 or 87 per¬ 
cent. 

• • • • 

Q And in making these sales, you have told each pur¬ 
chaser you own approximately 87 percent of the apart¬ 
ments ? A Yes. 

• • • • 
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128 Q You have never had any disagreement with 
Mrs. Cain, have you, about the amount of remodel¬ 
ing that will be done in this apartment? A No. 

Q And if Mrs. Cain were to get this apartment, you 
would remodel it? A That is right. 

* • • • 

129 Q I show you what purports to be the minute 
book of the corporation. Is that the minute book 

of the corporation? A Yes. 

Q It has got the name printed on the outside? A 
Yes. 

Q And that minute book is under my custody, is that 
right ? A Right. 

Q And it is kept in my office? A I hope so. 

Q And when I tell you to come in, certain things have 
been prepared to your instructions and you come in and 
sign them? A Yes. 

MR. KAMEROW: I offer this book in evidence, Your 
Honor. 

MR. CLARKE: I must object to that book. I have 
seen that book before. 

I issued a subpoena for its appearance in my office 
and, unless I look at it and see that it is the same 

130 pertinent material that it had in it when I had it 
in my office, I will object to it. 

THE COURT: You may look at it. 

Are you offering the entire book? 

MR. KAMERON: I am offering the entire book. It 
contains certain by-laws. I don’t think any harm will be 
done. 

MR. CLARKE: Your Honor, I object to it. There 
are several pages which were not produced in my office 
pursuant to a subpoena issued, I think, under Rule 48 
and I don’t think it is now proper to bring these things 
into court. I had issued a subpoena to see the book. The 
book was produced. There was no minute with reference 
the Cains. 
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MR. KAMEROW: Are you testifying about that? 

MR. CLARK: No; I am telling Her Honor why I am 
objecting. 

• • • • 

131 THE COURT: This subpoena says that it calls 
for the production of all books and records of this 
corporation pertaining to the minutes, the revenue or any 
other books or items bearing upon apartment 402 at 1613 
Harvard Street, Northwest, on which you rely for defense 
in the above matter. 

Now, Mr. Kamerow, you are an officer of this Court, 
and you must, of course, deal with the Court frankly. 
What are the records in there that you have inserted, if 
you have inserted any, subsequent to the time the sub¬ 
poena was issued ? 

• • • • 

133 THE COURT: Are you telling me that you did 
have some minutes that you subsequently wrote up 
and you subsequently inserted in there? Is that what 
you are saying to me? 

MR. KAMEROW: No. Wbat I am saying is this, 
Your Honor: That I did have some minutes which were 
then written up but which were not in the minute book 
which was in my file; that I didn’t know, not having had 
an opportunity to inspect and see whether all the minutes 
which had been prepared had been put in the file, that at 
that time I told counsel that “I am not inspecting the 
minute book to see whether all the minutes are in the 
minute book. I know minutes have been prepared cover¬ 
ing the situation and I am telling you now I don’t know 
whether they are in the minute book or otherwise in my 
file”, and he said, “That is perfectly all right,” or some¬ 
thing to that effect. 

THE COURT: Hid you subsequently put something in 
the book? 

• • • • 
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135 THE COURT: You mean there wasn’t anything 
in the book about approval or disapproval? 

MR. CLARKE: No; there wasn’t anything in there 
about Cain and there wasn’t anything but one or two ap¬ 
provals or disapprovals of people in the whole book. In 
fact, it was in pretty rough shape. 

• • • • 

139 THE COURT: How do you account for the 
fact, if it is a fact, that these minutes were not 
produced to this order of the Court when their examina¬ 
tion was sought by Mr. Clarke? 

THE WITNESS: That is something I didn’t know, 
whether they were presented or not presented. As a mat¬ 
ter of fact, many times when I come into Mr. Kamerow’s 
office, he starts to look for the old papers and he has 
papers in a lot of files. 

• • • • 

146 Cross Examination 

• • •• • 

Q Mr. Rosen, who are the officers of the corporation? 
A Myself and two of my sons. 

Q Which sons? A Edward, and William E. 

Q Where is Edward? A In Florida. 

Q How long has he been in Florida? A Since 1950, 
on and off. 

• • • • 

Q Where is your son William? A Also in Florida, 
Miami. 

• • • • 

147 Q Did you give that son that 10 percent of the 
stock? A For a consideration of money. 

Q How much consideration? A $10,000. 

• • • • 

148 Q Does his name appear on the deed to that 
building back in 1944? A No. 



Q Only your name? A Only my name. 

Q Mr. Rosen, you appeared on January 3, 1952, in a 
case in which Mrs. Cain was trying to get possession of 
404 for her other sister, did you not? A Yes. 

149 Q And you appeared as a witness against her? 
A Yes. 

Q And at that time, on cross examination, I asked you 
these questions: 

“Mr. Rosen, you are the president of the corporation? 
“Answer: Yes.” 

A Yes. 

Q Did I also ask you this: 

“Question: You own the corporation? 

“Answer: Yes.” 

A Well, I think I do in a way. 

Q Did you or did you not say that on January 2,1952? 
A If you have it on record, I probably did. 

Q If I didn’t have it on record, would it be any dif¬ 
ferent? A I don’t remember exactly. I couldn’t con¬ 
tradict you because I don’t remember what I said. 

Q See if this is also your answer on the same date: 
“Question: Therefore, for all practical purposes, you 
own the building? 

“Answer: Yes. 

A Yes. 

Q Is that correct? A Yes. 

• • • • 

159 Q You know that these plans call for joining 
these apartments, don’t you? A Right. 

• • • • 

160 Q Mr. Rosen, if you could get back apartment 
404, you would rent it as a hotel room, wouldn’t 

you? A Probably, yes. 
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163 Q When you discussed sale of this small apart- 

164 ment, 404, there was also a discussion about the 
work that you would do, put on the contract there, 

wasn’t there? A Yes. 

Q And there was also a discussion as to apartment 
402, wasn’t there? A Yes. 

Q And I mean that all these conversations with refer¬ 
ence to sale took place in at approximately the same time? 
A Yes. 

Q And you knew when the purchase of apartment 404 
was entered into that she was going to buy 402 to go with 
it? A Right. 

Q And you knew that the additional work was to be 
performed? A Right. 

Q And that whether or not it was signed in one day 
or the next day, you knew that it was a packaged deal 
that she was buying? A Yes. 

Q Did you or did you not testify that you did not 
hold a meeting for apartment 404? A I held a meeting 
for apartment 404 after I sold. I took the deposit. 

Q And isn’t it a fact that it is vour vote on the board 
of directors that determines, one way or the other, 

165 whether a person is or is not accepted? A In a 
way, yes, but I want to talk it over with the other 

t-wo boys. I want at least to give them the courtesy that 
they are on the board and they should advise me. Some¬ 
times they know better than I do. 

• • • • 

167 Q Mr. Rosen, don’t you recall having a drink in 
Mrs. Roy’s apartment when she was discussing 

decoration with you three years ago, redecorating her 
apartment? A No. 

168 Q You don’t recall Mr. Cain joining you in it? 
A I recall her offering me a drink on several occa¬ 
sions whenever Mrs. Roy wanted me to come up and show 
me how much she needed redecorating and some repairs 
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and she offers me a drink but I never drank it. Some¬ 
times, I hold it in my hand but I don’t drink it. 

• • • • 

Redirect Examination 
BY MR. KAMEROW: 

Q Mr. Rosen, you called Mrs. Cain up to your apart¬ 
ment to tell her the decision of the board of directors, did 
you not? A Yes, I did. 

• • • • 

169 Q • • • 

• • • After that discussion that evening, did she ever 
approach you again and ask you to reconsider? A On 
several occasions. 

Q What was the nature of her discussions at 

170 that time? A She was undecided as to whether 
she should get the check, the deposit only or the 

money she had paid in or the other apartment. She was 
changing her mind one time one way, one time another 
way. 

Q * * * you offered to rebuy 404? A I offered to 
give her the money back for 404 because she couldn’t 
get 402. 

• • • • 

171 Q And during all of this time, were you ready, 
willing and able to give her back her deposit? A 

Yes, I was. 

THE COURT: Did you attempt to give her back the 
deposit on apartment 402 ? 

THE WITNESS: Yes. • • • 

• • • • 

185 MR. CLARKE: That is our case. 

MR. KAMEROW: • * • I would like to renew 
the motion which I made at the end of the plaintiffs’ 


case to dismiss on the ground that they have not made 
out a prima facie case. • • • 

THE COURT: The motion is denied. 

• • • • 

MR. CLARKE: If I might say one thing, Your Hon¬ 
or: If they will convey apartment 402 to Mrs. Cain’s 
name alone, that will be entirely satisfactory to the plain¬ 
tiffs. That was their statement made in argument. Of 
course, Mrs. Cain has the right to have her husband live 
there and she can bequeath it so it ends up the same way. 
THE COURT: The Court will find for the plaintiffs. 

Filed Sep 8 1953 Harry M. Hull, Clerk 

Plaintiff’s Exhibit No. 1 

Mt. Rainier, Md. Aug 2 1950 No. 

PRINCE GEORGES BANK & TRUST COMPANY 

Pay to the order of Mr. Joseph Rosen $1,157.13 

Eleven hundred, fifty-seven, 13/100 Dollars 

For Entire cash payment on Apartment 404 
1613 Harvard St., Inc. 

/s/ Estelle C. Cain 
Sp. Acct. 

• • • • 

Filed Sep 8 1953 Harry M. Hull, Clerk 

Plaintiff’s Exhibit No. 2 

Mt. Rainier, Md. Aug. 9, 1950 No_ 

PRINCE GEORGES BANK & TRUST COMPANY 

Pay to the order of Joseph Rosen $1000.00 

One thousand Dollars 

For Deposit on cash payment to be applied to 
Apt. 402 Embassy Apts. 

/s/ Estelle C. Cain 
Sp. Acct. 
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• • • • 

Filed Sep S 1953 Harry M. Hull, Clerk 

Pla'mtiff’s Exhibit No. 3 

Embassy Apartments 
1613 Harvard Street N. W. 
Washington 9, D. C. 


Columbia 9200 

August 1950 

It is understood that Orion L. Cain and Estelle C. Cain 
have this day agreed to purchase apartment #402, 1613 
Harvard Street, N. W. 

It is understood that said apartment is now tenant oc¬ 
cupied and at such time as said apartment is vacated it 
is to be remodeled and redecorated as follows— 

All new metal cabinets and Formico sink top, similar 
to apartment #202. 

'Well built, 36 inch gas range. 

Petition between dining room and living room to be re¬ 
moved. 

All new chrome fixtures in bathroom, new medicine 
cabinet. 

Electrical outlets—as many as possible. 

Crystal chandelier in dining room which came out of 
apartment #407. 

For all painting—colors to be selected by purchaser. 

New refrigerator, now on premises. 

New linoleum in kitchen, selected by purchaser. Sand¬ 
ing and refinishing floors. 


55 A 


All this above remodeling to be done by seller at his 
expense. Also opening between two bedrooms to be closed 
up. 

/s/ Joseph Rosen 

/s/ Orien L. Cain 
/s/ Estelle C. Cain 

• * • • 

Filed Sep 8 1953 Harry M. Hull, Clerk 

Plaintiff’s Exhibit No. 6 

August 2, 1950 

It is understood that Estelle C. Cain has this day pur¬ 
chased Proprietary Lease Agreement for Apartment No. 
404, 1613 Harvard Street, N. W. 

It is understood that said apartment is now tenant 
occupied, and that at such time as said apartment is va¬ 
cated, it is to be remodeled and redecorated at my ex¬ 
pense in manner similar to Apartment No. 403, colors to 
be selected by the purchaser. 

/s/ Joseph Rosen 
Joseph Rosen 

/s/ Estelle C. Cain 
Estelle C. Cain 

PURCHASE AGREEMENT 

THIS AGREEMENT Made this 9 day of August, 1950, 
by and between JOSEPH ROSEN, hereinafter called the 
seller, and Orien L. Cain & Estelle Cain, as tenants by 
the entiretv, hereinafter called the purchaser(s), WIT¬ 
NESSETH: 

WHEREAS, the seller is the owner of a Proprietary 
Lease for one hundred years—with an option to renew 
for an additional one hundred years for Apartment No. 
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402 in 1613 Harvard Street, Inc., a Delaware corporation, 
which corporation owns and operates the property at 
1613 Harvard Street, N.W., in the District of Columbia, 
and 

• • • • 

NOW, THEREFORE, It is mutually agreed as follows: 

1. The purchaser agrees to pay the sum of $15,500.00 
•for the Proprietary Lease Agreement above referred to 
in the following manner. 

a. A deposit of $1,000.00. 

b. $5,000.00 in cash at time of settlement of which the 

above deposit shall be considered a part. 

• • • • 

4. This Agreement is subject to the provisions that the 
purchaser(s) be approved by the Board of Directors of 
the corporation above referred to, and in the event said 
Board of Directors does not within Thirty (30) Days 
from the date hereof approve the purchaser(s) for any 
reason whatsoever, the full deposit provided for herein 
shall be returned to the purchaser(s), and this Agree¬ 
ment shall be considered null and void. 

• • • • 


WITNESS: 

8-9-50 /s/ Helen K. Church 

/s/ Orien L. Cain (SEAL) 

/s/ Estelle C. Cain (SEAL) 

/s/ Joseph Rosen (SEAL) 
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Filed Sep 8 1953 Harry M. Hull, Clerk 
Defts. Exhibit No. 1 

THIS AGREEMENT Made this 1 day of Aug. 1950, 
by and between JOSEPH ROSEN, hereinafter called the 
seller, and Estelle C. Cain, hereinafter called the pur¬ 
chaser^), WITNESSETH: 

WHEREAS, the seller is the owner of a Proprietary 
Lease for one hundred years—with an option to renew 
for an additional one hundred years for Apartment No. 
404 in 1613 Harvard Street, Inc., a Delaware corporation, 
which corporation owns and operates the property at 
1613 Harvard Street, N.W., in the District of Columbia, 
and 

WHEREAS, said corporation operates the aforemen¬ 
tioned building as a cooperative whereby the holder of a 
Proprietary Lease is entitled to the use and occupancy 
of an apartment in said building and is assessed his 
proportionate share of all expenses in connection with 
the operation, maintenance, etc. of said building, and 

WHEREAS, the purchaser(s) desire(s) to purchase 
the Proprietary Lease Agreement for the aforementioned 
apartment, 

NOW, therefore, It is mutually agreed as follows: 

1. The purchaser agrees to pay the sum of $4,000.00. 
for the Proprietary Lease Agreement above referred to 
in the following manner. 

a. A deposit of $_ 

b. $1157.11 in cash at time of settlement of which the 
above deposit shall be considered a part. 

c. Purchaser to pay costs of settlement, including 
recordation fees. 
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d. Balance due between cash required at time of 
settlement and proportionate share of first Deed of Trust 
as provided for below in paragraph (e) shall be paid to 
seller by promissory note in usual form payable at the 
rate of $20.16 or more per month, including interest at 
6% on the unpaid balance. Said note to be secured by 
the Proprietary Lease. 

e. It is understood that the first Deed of Trust on 
the apartment building is $231,259.70, and that the pro¬ 
portionate share to be borne by the purchaser in question 
shall be $914.59. 

2. The purchaser(s) agree(s) to abide by and to com¬ 
ply with any and all provisions of the Charter, By-laws, 
and Proprietary Lease Agreement in the corporation. 

3. Final settlement for the purchase of the above Pro¬ 
prietary Lease Agreement on the apartment above men¬ 
tioned shall be within 3 Days from the date of the signing 
of this Agreement, and the purchaser(s) agree(s) that 
she will make such final settlement when notified by the 
seller, at which time she will receive a Proprietary Lease 
for the apartment in question; and in the event that the 
purchaser(s) fail(s) or refuse(s) to make such settlement 
at such time and place above referred to, then the deposit 
given herein shall be retained by the seller and shall be 
considred liquidated damages in lieu of any other damages 
to which the seller might otherwise be entitled. 

4. This Agreement is subject to the provisions that the 
purchaser(s) be approved by the Board of Directors of 
the corporation above referred to, and in the event said 
Board of Directors does not within Thirty (30) Days from 
the date hereof approve the purchaser(s) for any reason 
whatsoever, the full deposit provided for herein shall be 
returned to the purchaser(s), and this Agreement shall be 
considered null and void. 


5. It is understood that the Proprietary Lease for the 
apartment in question provides that the holder thereof 
has an equity of .3954802 percent in the net worth of the 
corporation and further provides that the holder of the 
Proprietary Lease will pay .3954802 per cent towards all 
expenses of maintaining the corporation as provided for 
in the By-laws of the corporation and in the Proprietary 
Lease Agreement. 

6. The provisions of this Agreement contain the en¬ 
tire Agreement between the parties, and the purchaser(s) 
covenant(s) that she ha.... seen or (is) (are) satisfied with 
the apartment to be received by her and that she has 
not relied upon any representations made to her by the 
seller or seller’s agent other than those specifically stated 
herein. 

IN WITNESS WHEREOF, the parties hereto have 
placed their hands and seals the day and year first above 
written. 

WITNESS: 

/s/ Estelle C. Cain (SEAL) 

/s/ Joseph Rosen (SEAL) 

Filed Sep 8 1953 Harry M. Hull, Clerk 

Defts. Exhibit No. 2 
PURCHASE AGREEMENT 

THIS AGREEMENT Made this .... day of August 9, 
1950, by and between JOSEPH ROSEN, hereinafter called 
the seller, and Orien L. Cain & Estelle Cain, as tenants 
by the entire tv, hereinafter called the purchaser (s), WIT¬ 
NESSETH: 

WHEREA.S, the seller is the owner of a Proprietary 
Lease for one hundred years—with an option to renew 
for an additional one hundred years for Apartment No. 
402 in 1613 Harvard Street, Inc., a Delaware corporation, 
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which corporation owns and operates the property at 
1613 Harvard Street, N. W., in the District of Columbia, 
and 

WHEREAS, said corporation operates the aforemen¬ 
tioned building as a cooperative whereby the holder of a 
Proprietary Lease is entitled to the use and occupancy 
of an apartment in said building and is assessed his 
proportionate share of all expenses in connection with the 
operation, maintenance, etc. of said building, and 

WHEREAS, the purchaser(s) desire(s) to purchase 
the Proprietary Lease Agreement for the aforementioned 
apartment, 

NOW, THEREFORE, It is mutually agreed as fol¬ 
lows : 

1. The purchaser agrees to pay the sum of $15,500.00 
for the Proprietary Lease Agreement above referred to 
in the following manner. 

a. A deposit of $1,000.00. 

b. $5,000.00 in cash at time of settlement of which the 
above deposit shall be considered a part. 

c. Purchaser to pay costs of settlement, including re¬ 
cordation fees. 

d. Balance due between cash required at time of 
settlement and proportionate share of first Deed of Trust 
as provided for below in paragraph (e) shall be paid to 
seller by collateral security promissory note in usual 
form payable at the rate of approx. $63.64 or more per 
month, including interest at 6% on the unpaid balance. 
Said note to be secured by the Proprietary Lease. 

e. It is understood that the first Deed of Trust on the 
apartment building is approx. $231,259.70, and that the 
proportionate share to be borne by the purchaser in 
question shall be approx. $4,049.44. 


2. The purchaser(s) agree(s) to abide by and to com¬ 
ply with any and all provisions of the Charter, By-laws, 
and Proprietary Lease Agreement in the corporation. 

3. Final settlement for the purchase of the above Pro¬ 
prietary Lease Agreement on the apartment above men¬ 
tioned shall be within nine months from date or such 
prior time as apt. is vacated by present tenant from the 
date of the signing of this Agreement, and the pur¬ 
chaser (s) agree(s) that they will make such final settle¬ 
ment when notified by the seller, at which time they will 
receive a Proprietary Lease for the apartment in ques¬ 
tion; and in the event that the purchaser(s) fail(s) or 
refuse(s) to make such settlement at such time and place 
above referred to, then the deposit given herein shall be 
retained by the seller and shall be considered liquidated 
damages in lieu of any other damages to which the seller 
might otherwise be entitled. 

4. This Agreement is subject to the provisions that the 
purchaser(s) be approved by the Board of Directors of 
the corporation above referred to, and in the event said 
Board of Directors does not within Thirty (30) Days from 
the date hereof approve the purchaser(s) for any reason 
whatsoever, the full deposit provided for herein shall be 
returned to the purchaser(s), and this Agreement shall 
be considered null and void. 

5. It is understood that the Proprietary Lease for the 
apartment in question provides that the holder thereof 
has an equity of 1.7510350 percent in the net worth of the 
corporation and further provides that the holder of the 
Proprietary Lease will pay 1.7510350 per cent towards 
all expenses of maintaining the corporation as provided 
for in the By-laws of the corporation and in the Pro¬ 
prietary Lease Agreement. 

6. The provisions of this Agreement contain the en¬ 
tire Agreement between the parties, and the purchaser(s) 
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covenant(s) that they have seen or (is) (are) satisfied 
with the apartment to be received by them and that they 
have not relied upon any representations made to them by 
the seller or seller’s agent other than those specifically 
stated herein. 

IN WITNESS whereof, the parties hereto have placed 
their hands and seals the day and year first above written. 

WITNESS: S-9-50 /s/ Helen K. Church 

/s/ Orien L. Cain (SEAL) 

/s/ Estelle C. Cain (SEAL) 

/s / Joseph Rosen (SEAL) 

Filed Sep 8 1953 Harry M. Hull, Clerk 
Dcfts. Exhibit No. 3 

PROPRIETARY LEASE AGREEMENT 

THIS AGREEMENT Entered into this 2nd day of 
August, 1950, by and between 1613 HARVARD STREET, 
INC., a Delaware corporation, hereinafter called the 

Lessor, party of the first part, and ESTELLE C. CAIN, 
hereinafter called the Lessee, party of the second part, 
WITNESSETH: 

WHEREAS, the Lessor owns the premises located at 
1613 Harvard Street, N.W., in the District of Columbia, 
and more particularly described as follows: 

Part of the tract of land called “Mount Pleasant”, be¬ 
ing a portion of the land conveyed to David G. Swaim by 
Deed recorded in Liber 981 folio 470 of the Land Records 
of the District of Columbia, described as follows: Begin¬ 
ning for the same at the intersection of the Westerly line 
of Mount Pleasant Street with the Northerly line of Har¬ 
vard Street, as said Harvard Street was condemned and 
opened by proceedings in District Court Case No. 970 in 
the District Court of the United States for the District 
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of Columbia, and running thence along the said North 
line of said Harvard Street South Seventy-two (72) de¬ 
grees Thirty-nine (39) minutes West Sixty-five and eighty- 
eight hundredths (65.88) feet to a peg; thence on the arc 
of a circle deflecting to the right, the radius of which is 
Two hundred and forty-five (245) feet a distance of One 
hundred and fifty-seven and eighty-two hundredths 
(157.S2) feet to a peg at point of reverse curve; thence 
still with said North line of Harvard Street on the arc 
of a circle deflecting to the left, the radius of w’hich is 
Nine hundred and forty-five (945) feet a distance of 
Twenty-five and sixty-nine hundredths (25.69) feet to the 
Southeasterly comer of the land conveyed to John G. 
Welfe by Mary B. Swaim Thompson by Deed dated April 
27, 1921 and recorded in Liber 4516 folio 411 of said Land 
Records; thence North on said Wolfe’s East line One 
hundred and twenty-one and forty-six hundredths (121.46) 
feet to an allev; thence on said allev South Eightv-six 
(86) degrees Fifty-one (51) minutes East Two hundred 
and four and seventeen hundredths (204.17) feet to the 
said West line of Mount Pleasant Street; thence on said 
West line South Seventeen (17) degrees Twelve (12) 
minutes East One hundred and six and fifty-two hund¬ 
redths (106.52) feet to the place of beginning .... and 

WHEREAS, there is an apartment building upon said 
premises, and 

WHEREAS, the Lessor has leased and propose to lease 
apartments in the said apartment building, by instru¬ 
ments similar to this indenture (the same being herein-; 
after sometimes referred to as “proprietary leases”) to 
the members of the lessor corporation, and 

WHEREAS, at the time of the execution and delivery 
hereof the Lessee has been accepted as a member of the 
Lessor corporation, 
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NOW, THEREFORE, in consideration of the premises 
and of the rental covenants and agreements hereinafter 
provided and contained, the Lessor hereby leases to the 
Lessee, subject to the terms and conditions hereinafter 
expressed, and the Lessee hereby hires and takes from 
the Lessor, all that certain apartment building known as 
Apartment number 404. 

TO HAVE AND TO HOLD the said premises, with 
the appurtenances, unto the Lessee and the executors, ad¬ 
ministrators, successors and assigns of the Lessee, upon 
the terms and conditions herein set forth, for a period of 
One Hundred (100) years, (unless sooner terminated as 
hereinafter provided), at a rental for each year during 
said term equal to the proportionate share as hereinafter 
defined, as of the Lessor for such year. The Lessee shall 
have an option to renew this Agreement for an addi¬ 
tional One Hundred year term upon the same terms and 
conditions as contained herein. 

The cash requirements for each year are hereby defined 
and shall be deemed to be such aggregate sum as the 
board of directors of the Lessor from time to time, by 
a resolution or resolutions adopted during each year or 
the preceding year, shall determine in its judgment to be 
required to be paid by all the Lessees under proprietary 
leases (after deducting any estimated rentals or income 
to be received during such year, other than rentals under 
proprietary leases, and any available surplus cash which 
the board of directors may in its discretion deem for the 
best interests of the Lessor so to deduct) to enable the 
Lessor to pay all estimated expenses and outlays of the 
Lessor to the close of such year, growing out of or con¬ 
nected with the ownership of said land and the mainte¬ 
nance and operation of such apartment building, includ¬ 
ing, among other things, the payment of taxes, assess¬ 
ments, water rates, insurance premiums, operating ex¬ 
penses, alterations, renewals, restorations and repairs, 
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expenses and liabilities incurred by the lessor under or 
by reason of this or other leases, interest on mortgage 
or other indebtedness of the Lessor, payments required 
for the amortization of such mortgage or mortgages, the 
payment of other indebtedness, the payment of any lien 
or charges, the payment of any deficit arising from pre¬ 
vious years, the creation of a reasonable reserve or sur¬ 
plus fund and/or for other corporate purposes. The board 
of directors of the Lessor may by resolution or resolu¬ 
tions duly adopted, from time to time, up to the close 
of the year for which such cash requirements have been 
so fixed or determined, increase or diminish the amount 
previously fixed or determined for such year. The board 
of directors may include in the cash requirements for a 
year (of which a share to be fixed as aforesaid shall be 
payable by the Lessee as rental for such year) any items 
of expenses or liabilities which accrued or became pay¬ 
able in a prior year, or which might have been included 
in the cash requirements of a prior year but were not in¬ 
cluded therein and remain unpaid, and also any sums 
which said board of directors may deem it necessary or 
prudent to provide as a reserve against items of expense 
or liabilities then accrued or thereafter to accrue although 
not payable in that year. 

The Lessee herein shall have an equity of .3954802 per 
cent in the net worth of the Lessor corporation in the 
event of a dissolution of the same as hereinafter pro¬ 
vided; and the Lessee shall pay a rental of .3954802 
per cent towards all expenses of maintaining the lessor 
corporation as provided for herein and as provided for 
in the by-laws of the lessor corporation. 

The board of directors of the Lessor shall have discre¬ 
tionary power to prescribe the manner of maintaining 
and operating said apartment building and to determine 
the cash requirements of the Lessor to be paid as afore¬ 
said by the Lessees under proprietary leases. Every such 
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determination bv the board of directors of the Lessor 

•> 

shall be final and conclusive as to all lessees under pro¬ 
prietary leases and any expenditures made by the Lessor’s 
officers or managing agent under the direction or with 
the approval of the board of directors of the Lessor shall, 
as against such lessees, be deemed necessarily and prop¬ 
erly made for such purposes. 

ARTICLE I. 

The Lessee hereby covenants with the Lessor, as fol¬ 
lows: 

1. That the Lessee will pay to the Lessor, or its 
agents, the said rental herein reserved upon the terms 
and at the times and in the manner herein provided, with¬ 
out any deductions on account of any setoff or claim what¬ 
soever which the Lessee may have against the Lessor. 
That if the Lessee shall fail to pay such rental or any 
installment thereof the Lessee shall be liable to pay in¬ 
terest thereon at the rate of Five per cent (5) per annum 
from the date of the payment thereof and such interest 
shall be deemed additional rental hereunder. 

That if the Lessor shall contract or shall have con¬ 
tracted for the furnishing of electric current, by a pub¬ 
lic service corporation, to the building of which the de¬ 
mised premises are a part, the Lessee will purchase from 
the Lessor all electric current that the Lessee shall re¬ 
quire at the demised premises, and will pay the Lessor 
for the same as the amount of consumption shall be in¬ 
dicated by the meter furnished therefor. That the rates 
to the Lessee for said current shall be the same as those 
charged by such public service corporation for a consump¬ 
tion similar to that of the Lessee, that payments shall be 
due as and when bills shall be rendered, and that the 
Lessee shall comply with rules, regulations and contract 
provisions similar to those then prescribed by said public 


service corporation. That any amount as to which the 
Lessee shall at any time be in default, for or in respect 
to the use of electric current, or for any other service 
which shall at any time be furnished by the Lessor, shall 
be deemed to be additional rental for the demised prem¬ 
ises and shall be due and payable by the Lessee to the 
Lessor on the first day of the next following month, or, at 
the option of the Lessor, on the first day of any succeed¬ 
ing month. 

2. That the omission of the board of directors of the 
Lessor before the expiration of any year of said term to 
fix the rental hereunder for that or the next year, shall 
not be deemed a waiver or modification in any respect of 
the covenants or provisions of this lease, or a release of 
the Lessee from the obligation to pay the rental or any 
installment thereof for that or any subsequent year if 
later determined. 

3. That the Lessor may from time to time establish 
such house rules as its board of directors may deem 
necessary for the management and control of the said 
building, and may also from time to time change such 
rules, and that this lease shall be in all respects subject 
to such rules, which, when copies thereof have been fur¬ 
nished to the Lessee, shall be taken to part hereof, and 
that the Lessee shall obey all such rules and see that they 
are faithfully observed by the family guests, employees 
and undertenants of the Lessee, but the Lessor shall not 
be responsible to any Lessee for the nonobservance or 
violation of such rules by any other Lessee. 

4. That the Lessee shall not occupy or use the prem¬ 
ises hereby demised, or permit the same or any part there¬ 
of to be occupied or used, for any purpose other than as 
a private residence for the Lessee and family of the Les¬ 
see, or other relatives of the Lessee designated in article 
in, subdivision (3) (a) hereof or for the beneficiary or 
the beneficiaries for whom the Lessee holds this lease in 
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trust, or for such other persons as may be approved by 
a written consent executed in the same manner as re¬ 
quired under subdivision Twelve of this article for a con¬ 
sent to the subletting of such apartment, and shall not 
permit or suffer anything to be done or kept upon said 
premises which will increase the rate of fire insurance of 
the building or the contents thereof, or which will obstruct « 

or interfere with the rights of other tenants, or annoy 
such tenants by unreasonable noises or otherwise, or 
which will obstruct the public halls or stairways of the 
building, and the Lessee shall comply with all the require¬ 
ments of the board of health and of all laws, ordinances, 
rules and regulations with respect to the said premises; 
and that if, by reason of the occupancy or use of said 
premises by the Lessee, the rate of fire insurance of the 
building or its contents shall be increased, the Lessee 
shall become personally liable for the additional insurance 
premiums covering said building, and the Lessor shall 
have the right to collect the same, when charged to the 
Lessor, as additional rental hereunder. 

5. That the Lessee shall keep the interior of said 
apartment and all plumbing in good repair, and that the 
Lessor shall not be held answerable for any repairs in 
or to said apartment except as herein specifically pro¬ 
vided; or for any damage caused to the premises hereby 
demised, or any of its contents, by the leakage or short- 
circuiting of electricity, or by the leakage or over-flow of 
water, gas or steam from any water pipe, gas pipe, steam 
pipe, drain pipe, basin, tub or other receptacle belonging 
or appertaining to any other apartment in said building, 
unless the damage shall have been caused by the act or 
neglect of the Lessor or its employees; and that in case 
of the refusal of the Lessee, during ten days after notice 
in writing from the Lessor, to make such repairs or re¬ 
store the demised premises to good condition, such re¬ 
pairs or restoration may be made by the Lessor, which 
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shall have the right, by its officers or authorized agents, 
to enter the demised premises for that purpose, and that 
the cost of such repairs or restoration shall be deemed 
additional rental hereunder. 

6. That the Lessee shall not, without first obtaining 
the written consent of the Lessor, make in said demised 
premises any structural alteration or any alteration of 
the water, gas, or steam pipes, electrical conduits or 
plumbing, or remove or alter any additions, improvements 
or fixtures in said apartment, except as hereinafter au¬ 
thorized. 

7. That the Lessee shall, if a notice of mechanic’s lien 
be filed against the premises of which the demised prem¬ 
ises are a part, for, or purporting to be for, labor or ma¬ 
terial alleged to have been furnished or to be furnished 
at the demised premises to or for the Lessee, or to or for 
someone claiming under the Lessee, forthwith discharge 
the same by payment, bonding or otherwise, and that if 
the Lessee shall fail to take such action as shall cause 
such lien to be discharged within sixty days after the fil¬ 
ing of such notice, the Lessor may cause such lien to be 
discharged by bonding or by paying the amount of such 
alleged lien, or otherwise, and that the Lessee shall re¬ 
pay to the Lessor any amount so paid and any expense 
paid in connection therewith, including reasonable attor¬ 
neys’ fees, together with interest thereon from the time 
or times of such payments, which said sums are hereby 
mutually agreed to be additional rental hereunder and 
shall be due and payable on the first day of the month 
following the month in which any of said sums were paid 
by the Lessor. 

8. That the Lessee accepts this lease subject to the 
lien of the mortgage or mortgages now on said premises 
and to any and all extensions, renewals and replacements 
thereof, and changes therein, and agrees that this lease 


shall also be subject to the lien of any other mortgage or 
mortgages which shall at any time be placed on the prem¬ 
ises above described by authority of a majority of the 
board of directors of the Lessor, and that the Lessee shall 
at any time, and from time to time, on demand, execute 
any instruments that may be requested by any mortgages, 
or by the Lessor, for the purpose of confirming the fore¬ 
going agreement, or of more formally subjecting this lease 
to the lien of any such mortgage or mortgages, and any 
president or vice-president of the Lessor, and each of 
them, is hereby irrevocably appointed the attorney-in- 
fact and agent of the Less •? to execute the same upon 
such request, and that the Lessee hereby ratifies any such 
instrument hereafter executed by virtue of the power of 
attorney here given. 

9. That the Lessee shall always in good faith endeavor 
to observe and promote the co-operative purposes to ac¬ 
complish which the Lessor was incorporated. 

10. That the Lessor and its agents shall be permitted 
to visit and examine the demised premises at any reason¬ 
able hour of the day, and workmen may enter at any 
time, when authorized by the Lessor or the Lessor’s 
agents, to make or facilitate repairs in any part of the 
building; and if the Lessee shall not be personally pres¬ 
ent to open and permit an entry into said premises, at 
any time, when for any reason an entry therein shall be 
necessary or permissible hereunder, the Lessor or the 
Lessor’s agents may forcibly enter the same without ren¬ 
dering the Lessor or such agents liable to any claim or 
cause of action for damages by reason thereof (if during 
such entry the Lessor shall accord reasonable care to the 
Lessee’s property), and without in any manner affecting 
the obligations and covenants of this lease; that the right 
and authority hereby reserved, however, does not impose, 
nor does the Lessor assume, by reason thereof, any re¬ 
sponsibility or liability whatsoever for the care and super- 
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vision of said premises, or any of the pipes, fixtures, ap¬ 
pliances, or appurtenances therein contained or therewith 
in any manner connected, except as herein specifically 
provided. 

11. That the Lessee will not assign this lease or any 
interest therein unless all the requirements specified in 
article III hereof are first complied •with and satisfied. 

12. That the Lessee will not sublet the -whole or any 
part of said demised premises for any term to any person 
or persons, other than the person designated in article 
III, paragraph 3, subdivision (a) hereof without first 
filing with the Lessor a wrritten consent to such subletting 
executed in the same manner and by the same persons as 
required by article III hereof for the execution of a con¬ 
sent to the assignment of this lease. 

13. That the failure of the Lessor to insist, in any 
one or more instances, upon a strict performance of any 
of the covenants of this lease, or to exercise any option 
herein contained, or to serve any notice, or to institute 
any action or summary proceeding, or otherwise to act as 
though this lease had expired pursuant to the provisions 
of article IV hereof, shall not be construed as a w r aiver, 
or a relinquishment for the future, of such covenant or 
option or right thereafter to serve notice and to have this 
lease expire under provisions of said article IV, but that 
such covenant or option or right shall continue and re¬ 
main in full force and effect. That the receipt by the 
Lessor of rental, writh knowiedge of the breach of any 
covenant hereof, shall not be deemed a wraiver of such 
breach, and that no wraiver by the Lessor of any provi¬ 
sion hereof shall be deemed to have been made unless ex¬ 
pressed in writing and signed by an officer of the Lessor 
pursuant to authority contained in a resolution of its 
board of directors. And that even though an assignment 
hereof or a subletting is consented to as provided in ar- 
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tide III hereof, no further assignment or subletting shall 
be made without compliance with the provisions of said 
article III hereof. 

14. That if the Lessee shall at any time be in default 
hereunder, and if the Lessor shall institute an action or 
summary proceeding against the Lessee based upon such 
default, the Lessee will reimburse the Lessor for the ex¬ 
pense of attorneys’ fees and disbursements thereby in¬ 
curred by the Lessor, so far as the same are reasonable 
in amount, and that the same shall be deemed additional 
rental hereunder. 

15. That all sums of money, other than the rental here¬ 
in reserved, which the Lessee is required to pay to the 
Lessor under the terms hereof, and all sums of money 
which the Lessor may be required to pay or shall pay 
because of the failure of the Lessee to pay the same pur¬ 
suant to the covenants of the Lessee herein contained, to¬ 
gether with all interest, costs and damages incurred or 
suffered by the Lessor in respect thereto, shall be deemed 
additional rental hereunder and may be added to and form 
a part of the rental hereunder becoming due on any sub¬ 
sequent date; and that for the nonpayment of any such 
additional rental, the Lessor shall have the same reme¬ 
dies and rights as those given to the Lessor herein for 
the nonpayment of the rental herein provided for. 

16. That if the Lessor shall furnish to the Lessee any 
storeroom, use of laundry or any other facility outside of 
the demised premises, it is agreed that the same is fur¬ 
nished gratuitously by the Lessor, and that any person 
using any such storeroom, laundry or facility, shall do so 
at his or her own risk and upon the express stipulation 
that the Lessor shall not be liable for any loss of prop¬ 
erty therein, or for any damage or injury whatever to 
person or property, and that if any such storeroom is lo¬ 
cated in a vault extending into or under a public street 
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or sidewalk, the right of the Lessee to use the same shall 
be subject to all the rules, regulations, ordinances and 
rights of revocation made by or vested in the municipal 
or other public authority having jurisdiction over such 
vault. 

17. That the Lessor shall not be responsible for loss 
of or damage to any property left with or delivered to 
any employee of the Lessor, notwithstanding the fact that 
such loss or damage may have occurred through the care¬ 
lessness or negligence of such employee. 

ARTICLE H. 

The Lessor hereby covenants with the Lessee, as fol¬ 
lows : 

1. That the Lessor shall keep in good repair the foun¬ 
dations, sidewalks, outside walls, supports, beams, roofs, 
gutters, fences, cellars, chimneys, front entrances and 
street and court doorways, main halls, main stairways, 
fire escapes, pumps and tanks, and all main and principal 
pipes for carrying water, gas or steam through said 
building, and the main drain pipes and electrical conduits, 
together with all apparatus intended for the general serv¬ 
ice in said building; that the Lessee shall give the Lessor 
prompt notice of any accident or defect requiring repairs 
to be made, and shall at all reasonable times allow the 
agents of the Lessor to enter and inspect the premises 
hereby demised, in order to see that repairs of the kind 
aforesaid or of any other kind are needed, and, upon rea¬ 
sonable notice, to remove such portions of the walls, floors 
and ceilings of said premises as may be required for the 
purpose of making such repairs, which portions so re¬ 
moved the Lessor shall, as soon as such repairs can rea¬ 
sonable be finished, replace in a condition as near that be¬ 
fore removal as reasonably may be; that all such repairs 
shall be at the expense of the Lessor, unless the same 
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shall have been rendered necessary by the act or neglect 
or carelessness of the Lessee, or of any of the family, 
guests, employees or undertenants of the Lessee, in which 
case the expense is to be borne by the Lessee. 

2. That the Lessor shall maintain and manage the said 
building as a first-class apartment house, and shall keep 
the sidewalks and courts about the building and the drains 
and gutters of the roof clean and free from ice and snow 
and shall keep the public halls and stairways clean and 
free from obstructions and properly lighted and heated, 
and shall provide the requisite number of attendants for 
the proper care and service of said building, and shall, 
without extra cost to the Lessee, provide all apartments 
in said building with a proper and sufficient supply of hot 
and cold water and of heat. 

3. That the Lessor shall use due diligence in furnish¬ 
ing water, heat, light and service, being permitted, how¬ 
ever, in case any repairs shall become necessary, through 
accident or otherwise, to the pumps or other machinery 
connected therewith, to stop the supply of such service at 
any hour of the day or night, until such repairs are com¬ 
pleted, and shall not become liable for interruption of the 
supply of hot or cold water, heat, gas, or electricity, or 
for any accident occurring in or about the said building 
in the operation of the heating, hot or cold water or 
lighting apparatus or otherwise, or for any damage, in¬ 
jury or loss which the Lessee may sustain, unless the 
same shall be caused by negligence on the part of the 
Lessor. 

4. That in case said building shall be partly damaged 
by fire or other casualty, the same shall be repaired as 
speedily as possible at the expense of the Lessor, so as 
to conform substantially to the plans and specifications 
under which the building was completed, and, that in case 
the damage shall be so extensive as to render the apart- 
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ment hereby demised untenantable, and the Lessor shall 
be insured against the loss of rental by reason thereof, 
the rental hereunder, to the extent of the insurance 
moneys collected on account of such loss of rental, shall 
abate until said apartment shall again be rendered ten- 
antable; and that in case of the total destruction of said 
building by fire or otherwise, the rental shall be paid up 
to the time of such destruction, and thereupon this lease 
shall cease, unless the insurers shall elect to rebuild said 
building under provisions contained in their policies of 
insurance, in which event this lease shall not terminate, 
but shall continue and apply in respect to the premises 
in said building so rebuilt, which shall correspond with 
the premises hereby demised and shall conform substan¬ 
tially to the plans and specifications under which the 
building was completed. 

5. That the Lessor shall keep full and correct books 
of account, and that the same shall be open during all 
reasonable hours to inspection by the Lessee, or a repre¬ 
sentative of the Lessee. That in such books of account 
the Lessor shall credit to “paid-in surplus” so much of the 
total rental collected by the Lessor under all proprietary 
leases as is used by the Lessor for the payment of the 
principal of any mortgage or for any other capital ex¬ 
penditure. 

6. That the Lessee upon paying the rental and per¬ 
forming the covenants and complying with the conditions 
on the part of the Lessee herein set forth shall, at all 
times during the term hereby granted, quietly have, hold 
and enjoy the said premises without any let, suit, trouble, 
or hindrance from the Lessor, its successors or assigns. 

ARTICLE III. 

This lease is subject to the condition that no assignment 
thereof or of any interest therein shall entitle the as¬ 
signee or any other person to occupy the demised prem* 
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ises and no such assignment shall relieve the Lessee from 
liability to pay said rental and to perform all other cov¬ 
enants and agreements of the Lessee hereunder, nor shall 
such assignment take effect as against the Lessor for any 
purpose unless or until all the following requirements 
shall be complied with and satisfied, viz: 

1. The assignee has been approved as a member of 
the corporation. 

2. All sums then due or payable by the Lessee under 
this lease as rental or otherwise, together with such rea¬ 
sonable fee as may have been fixed by resolution of the 
board of directors of the Lessor to cover its expenses 
and attorneys’ fees in connection with such transfer, 
must be fully paid and the assignee under such assign¬ 
ment must duly execute and deliver to the Lessor an 
instrument in writing whereby the assignee shall accept 
the assignment and assume and agree to perform and 
comply with all covenants and conditions of this inden¬ 
ture to be performed and complied with by the Lessee. 

3. A written consent to the assignment signed by two- 
thirds of the full board of directors of the Lessor or by 
two-thirds of the Lessee under proprietary leases, except, 
however, that in either of the following cases no such 
written consent shall be required, (a) In case of any as¬ 
signment made to the wife, widow, husband, widower, 
children, grandchildren, brothers, sisters, parents or any 
of said relatives of the Lessee at the time of such assign¬ 
ment, or to a trustee for the benefit of any of them, (b)- 
If 1613 Harvard Street, Inc. is the Lessee named herein, 
or if this lease is purchased at a sale upon the enforce¬ 
ment of any lien created by 1613 Harvard Street, Inc. 
upon its interest as lessee hereunder or any lien given 
to 1613 Harvard Street, Inc. by the Lessee herein named 
upon the interest of such lessee hereunder; but in any 
case specified in this subdivision. 
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The executors, administrators or successors of the 
Lessee, or the trustee or the assignees upon the bank¬ 
ruptcy or the insolvency of the Lessee, or the holder of 
any lien created by the Lessee upon the Lessee’s interest 
hereunder, or the purchaser at any sale pursuant to a 
judgment or decree of a court, or others to whom the in¬ 
terest of the Lessee hereunder shall pass by law, shall 
be entitled to assign this lease upon compliance with and 
satisfaction of all the foregoing requirements, but not 
otherwise. 

The rental for the demised premises hereinbefore pro¬ 
vided and all other sums payable by the Lessee hereunder 
up to the date when an assignment complying with and 
satisfying all the requirements of this article shall have 
been completed shall, until payment thereof, be and re¬ 
main a charge upon the interest of the Lessee under this 
indenture. 

Whenever the holder of any proprietary lease shall as¬ 
sign the same after compliance with all the provisions of 
this article, such assignor shall have no further liability 
under any of the covenants thereof thereafter to be ful¬ 
filled or performed. Upon any assignment of a proprie¬ 
tary lease being made, as in this article provided and 
permitted, the same shall, at the option and election of 
the Lessor, be surrendered and a new lease for the re¬ 
mainder of the term thereof, in the same form, shall in 
such case be entered into between the Lessor and said 
assignee. 

ARTICLE IV. 

It is hereby provided, and this lease is accepted and 
executed by the Lessee upon the express condition, that if 
at any time after the happening of any of the events men¬ 
tioned in subdivisions (a) to (f) inclusive of this article 
IV, the Lessor shall give to the Lessee a notice of inten- 
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tion to end the term of this lease on a specified day, which 
day shall be not less than 30 days after the happening 
of any event mentioned in subdivisions below, then on the 
day so specified in said notice the term of this lease shall 
expire as fully and completely as if that were the date 
herein definitely fixed for the expiration of the term, and 
the Lessee shall thereupon quit and surrender the de¬ 
mised premises to the Lessor. 

(a) If at any time there be an assignment of this lease 
or any subletting thereunder without the consent herein 
required, except as herein expressly allowed; 

(b) If the Lessee shall default for a period of ten (10) 
days in the payment of any of the rental herein provided 
for or of any installment thereof; 

(c) If the Lessee shall default in the performance of 
any covenent or provision hereof, other than the coven- 
ent to pay rental for thirty (30) days after written notice 
of such default shall have been given by the Lessor; 

(d) If at any time the Lessor shall determine, upon 
the affirmative vote of two-thirds of its full board of di¬ 
rectors at a directors meeting duly called for that pur¬ 
pose, to terminate all proprietary leases or to sell the 
premises and apartment building above described; 

(e) If at any time the Lessor shall determine, upon 
the affirmative vote of at least two-thirds of the members 
of the lessor corporation, at a stockholders’ meeting duly 
called to take action on the subject, that, because of ob¬ 
jectionable conduct of the kind hereinafter specified, or 
otherwise, on the part of the Lessee, or of a person dwell¬ 
ing in or visiting the demised premises, the tenancy of 
the Lessee is undesirable. Repeatedly to violate or dis¬ 
regard the house rules hereto annexed, or hereafter estab¬ 
lished as herein provided, or to permit or tolerate a per¬ 
son of dissolute, loose or immoral character to enter or 
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remain in the building or demised premises shall be deem¬ 
ed to be objectionable conduct; 

(f) If at any time the apartment building above de¬ 
scribed or a substantial portion thereof shall be taken 
by condemnation proceedings or be completely destroyed 
by fire or otherwise. 

It is hereby expressly agreed that the provisions con¬ 
tained in this article IV for the expiration or termination 
of this lease are intended to be and they shall be con¬ 
strued as conditional limitations and upon the expiration 
and termination of this lease as provided in this article 
IV, it shall thereupon be lawful for the Lessor to resume 
possession of the demised premises and to remove all 
persons and personal property therefrom either by sum¬ 
mary dispossess proceedings or by any suitable action 
or proceeding at law, or by force or otherwise, and to 
repossess the demised premises in their former estate as 
if this lease had not been made. The words “enter”, “re¬ 
enter” and “reentry” as used in this lease are not re¬ 
stricted to their technical legal meaning. 

ARTICLE V. 

The Lessor and Lessee mutually covenant and agree, as 
follows: 

1. That upon any termination of this lease, whether 
upon expiration of the full term thereof or by exercise 
of any right of the Lessor to terminate the same or other¬ 
wise, the Lessee shall be and remain liable to pay all 
rental due or accrued and to perform all covenants and 
agreements of the Lessee hereunder up to the date of 
such termination, and on or before such termination the 
Lessee shall vacate the demised premises and remove all 
property of the Lessee therefrom and surrender posses¬ 
sion of said premises to the Lessor or its assigns, and 




80 A 


upon demand of the Lessor or its assigns shall execute, 
acknowledge and deliver to the Lessor or its assigns any 
instrument which may reasonably be required surrender¬ 
ing all estate and interest in said demised premises, or 
in the property of which they are a part. 

2. That in the event of the Lessor’s resuming pos¬ 
session of the demised premises at any time during the 
term of this lease either by summary proceedings, action 
of ejectment or otherwise because of default by the Lessee 
in the payment of any rental or in the payment of any 
part of the same or on the expiration of the term pursu¬ 
ant to a notice given as provided in article IV hereof 
after the happening of any of the events mentioned in 
subdivisions therein, the Lessor may at its option either 
(1) relet the demised premises for the Lessor’s own ac¬ 
count or (2) from time to time relet the demised premises 
as the agent of the Lessee. That if the Lessor relets 
said premises as agent for the Lessee, it shall, after re¬ 
imbursing itself for its expenses in connection therewith, 
including a reasonable amount for decorations, alterations 
and repairs in and to the demised premises apply the 
remaining avails of such reletting to the payment of any 
and all sums then due from the Lessee to the Lessor and 
vrhich would thereafter have become due from the Lessee 
under the provisions of this lease if the Lessor had not so 
resumed possession, accounting to the Lessee at the expi¬ 
ration of each of the several terms of such reletting for 
the surplus, if any, and if at any time or from time to 
time before the expiration of the term originally demised 
hereunder there shall be a deficiency between the avails 
of such reletting, if any, and such sums as would have 
become due hereunder, the Lessee agrees to pay the same 
from time to time immediately upon demand. 

That if the Lessee shall at any time sublet the demised 
premises, or any part thereof, and the Lessee shall de¬ 
fault for a period of ten (10) days in the payment of 
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any rental or in the payment of any part of the same, 
the Lessor may, at its option, as long as such default 
shall continue, demand and receive from any underten¬ 
ants of the Lessee occupying the whole or any part of 
the demised premises, the rents due or becoming due 
from them to the Lessee, up to an amount sufficient to pay 
all sums due from the Lessee to the Lessor, that any such 
payment of such rents to the Lessor shall be sufficient 
payment and discharge of such undertenants as between 
them and the Lessee, to the extent of the amount so paid 
and that any such demand or acceptance of rent from any 
undertenant, or from any assignee hereof, shall not be 
deemed a consent or approval of any under-letting or as¬ 
signment by the Lessee. 

3. That after the date specified in any notice given to 
terminate this lease upon the happening of any of the 
events mentioned in Article IV hereof, the Lessor shall 
be entitled to sell, as hereinafter provided, the leasehold 
interest owned by the Lessee and to apply the proceeds 
of the sale as hereinafter provided. 

4. That any such sale of said leasehold interest may 
be made at public auction by any auctioneer in the Dis¬ 
trict of Columbia at the option of the Lessor, upon 30 
days’ written notice of the time and place of such intend¬ 
ed sale to the owner of said leasehold interest so to be 
sold, mailed by registered letter in any general or branch 
post-office, inclosed in a postpaid envelope addressed to 
such owner at the last address of such owner upon the 
books of the Lessor. 

5. That the proceeds of any such sale shall be applied 
by the Lessor to the payment of (a) all expenses of such 
sale, including attorneys’ fees, (b) all sums due the Lessor 
from the Lessee under the provisions of this indenture, 
including reasonable damages suffered by the Lessor by 
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reason of any breach by the Lessee of any of the coven¬ 
ants or provisions of this indenture to be performed or 
complied with by the Lessee, and the surplus, if any shall 
thereupon be paid by the Lessor to the Lessee. That if 
there be any deficiency, the Lessee agrees, upon written 
demand of the Lessor stating the amount of such defi¬ 
ciency, forthwith to pay the same to the Lessor. That it 
shall be lawful for the Lessor upon making such sale, and 
it is hereby authorized and empowered as the attorney- 
in-fact of the Lessee by these presents duly and irrevoc¬ 
ably constituted and appointed for this purpose, to make, 
execute and deliver to the purchaser on such sale such as¬ 
signments and other instruments as shall be necessary or 
proper to transfer, assign and assure to and vest in the 
purchaser the said leasehold interest and all the estate, 
right, title and interest of the Lessee therein, and that 
such sale and transfer shall be valid and effective for¬ 
ever, and shall be a perpetual bar, both at law and in 
equity, against the Lessee, and against all persons claim¬ 
ing by, from or under them, or any of them. That the 
receipt of the Lessor shall be sufficient discharge to the 
purchaser at such sale for his purchase-money, and such 
purchaser, and the heirs, assigns or personal representa¬ 
tives of such purchaser, in paying such purchase-money 
and receiving such receipt of the Lessor, shall not be ob¬ 
ligated to see the application of such purchase-money or 
be in any wise answerable for any misapplication or non¬ 
application by the Lessor. 

6. That upon the written request of any purchaser of 
such leasehold interest of the Lessee sold as hereinbefore 
in this article provided, the Lessor will execute and de¬ 
liver a new lease of the apartment herein described to 
such purchaser or the nominee of such purchaser, to run 
for the remainder of the term of this lease, at the rental 
and upon the covenants, conditions, limitations and agree- 
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ments herein contained, provided that at the time of mak¬ 
ing such request, which must be made within 30 days 
after making such purchase, there is filed with the Lessor 
a written consent to the execution and delivery of such 
new lease to such purchaser or the nominee of such pur¬ 
chaser, which consent shall be executed in the same man¬ 
ner and by the same persons as required under article HE 
hereof for a consent to the assignment of the within lease. 
That such lease shall be subject to any lease of said 
apartment which the Lessor may have made as provided 
in paragraph 2 of this article V. 

7. That the foregoing rights and remedies of the Les¬ 
sor are in addition to any and all other rights and reme¬ 
dies provided by law, and that in the event of any breach 
or threatened breach by the Lessee of any of the coven¬ 
ants or provisions herein the Lessor shall have the right 
to any and all other remedies at law or in equity, includ¬ 
ing the right to enjoin such breach or threatened breach. 

8. That nothing herein contained shall preclude the 
Lessee from mortgaging or pledging this lease, without 
first complying with the requirements of article m in 
respect to an assignment of this lease, provided, however, 
that the rights of any such mortgagee or pledgee and of 
any purchaser on a sale pursuant to any such mortgage 
or pledge, shall be subject to all of the terms, covenants, 
conditional limitations and conditions in this lease con¬ 
tained and particularly to those contained in article m, 
IV and V hereof. 

9. That the character of and restrictions upon the oc¬ 
cupancy of the demised premises and upon the assign¬ 
ment of this lease herein expressed and limited are an es¬ 
pecial consideration and inducement for the granting of 
this lease by the Lessor to the Lessee. 

10. That all the proprietary leases of apartments in 
the apartment building shall be in the form of this lease, 
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which form, as distinct from the house rules, shall not be 
changed, except by the affirmative vote of two-thirds of 
its full board of directors. 

11. That anv notice bv the Lessor to the Lessee shall 
be deemed to be duly given, and any demand by the Les¬ 
sor upon the Lessee shall be deemed to have been duly 
made, if mailed by registered letter in any general or 
branch post-office enclosed in a postpaid envelope ad¬ 
dressed to the Lessee at the building in which the demised 
premises are situated. That any notice by the Lessee to 
the Lessor shall be deemed to be duly given if in writing 
and delivered to an officer of the Lessor. 

12. That in the construction of this lease, words relat¬ 
ing to the number and gender of the parties shall be read 
according to the real number and gender of such parties. 

13. That if any clause or provision herein contained 
shall be adjudged invalid, the same shall not affect the 
validity of any other clause or provision of this lease, or 
constitute any cause of action in favor of either party 
as against the other. 

14. That the covenants and conditions of this lease 
shall bind and benefit respectively the Lessor and its suc¬ 
cessors and assigns, and the Lessee and the executors and 
administrators, successors and assigns of the Lessee, sub¬ 
ject to the conditions and limitations hereinbefore speci¬ 
fied. 

IN TESTIMONY WHEREOF, the said 1613 Harvard 
Street, Inc., Lessor, hath on the day and year first above 
written, caused this instrument to be signed by Joseph 
Rosen, its President, attested by Edward Rosen, its Sec¬ 
retary, and its corporate seal to be hereunto affixed; and 
doth hereby appoint Joseph Rosen its true and lawful 
attorney-in-fact to acknowledge and deliver these presents 
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as its act and deed; and the Lessee has executed this in¬ 
strument under seal the day and year first above written. 


1613 HARVARD STREET, INC. 

By /s/ Joseph Rosen 
President 

/s/ Estelle C. Cain (SEAL) 

ATTEST: 


Secretary 

DISTRICT OF COLUMBIA, To Wit: 

I, _, a Notary Public in and for the 

District of Columbia, do hereby certify that Joseph 
Rosen, who is personally well known to me as the person 
named as attorney-in-fact in the aforegoing instrument, 
bearing date on the 2nd day of August 1950, and hereto 
annexed, personally appeared before me in said District 
and as attomey-in-fact as aforesaid, and by virtue of the 
authority vested in him by said instrument, acknowledged 
the same to be the act and deed of 1613 Harvard Street, 
Inc., the Lessor therein. 

GIVEN under my hand and seal this 2nd day of Au¬ 
gust, A.D. 1950. 


Notary Public 

DISTRICT OF COLUMBIA, To Wit: 

I,., a Notary Public in and for the 

District of Columbia, DO HEREBY CERTIFY that Es¬ 
telle C. Cain, party to a certain deed, bearing date on 
the 2nd day of August, 1950, and hereto annexed, person¬ 
ally appeared before me in said District the said Estelle 
C. Cain being personally well known to me as the person 
who executed the said instrument and acknowledged the 
same to be (his) (her) act and deed. 
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GIVEN under my hand and seal this 2nd day of Au¬ 
gust, A.D. 1950. 


Notary Public 

August 2, 1950 

The within Lease is assigned to Joseph Rosen pursuant 
to terms of Collateral Security Note bearing even date. 

/s/ Estelle C. Cain 

• * • • 

Filed Sep 8 1953 Harry M. Hull, Clerk 
Defts. Exhibit No. 4 

SPECIAL MEETING OF THE BOARD OF 
DIRECTORS 

A special meeting of the Board of Directors of the 
corporation was held on September 1, 1950, at 1613 Har¬ 
vard Street, N.W., for the purpose of considering the 
application of Orien L. Cain and Estelle Cain as proprie¬ 
tory leaseholders for Apartment 402. 

There was considerable discussion pertaining to the 
suitability of Orien L. Cain, especially in view of his re¬ 
cent conduct in the building. After which it was unani¬ 
mously 

RESOLVED, that the application of Orien L. Cain and 
Estelle Cain for a proprietory lease for Apartment 402 
be rejected upon the grounds that Orien L. Cain does not 
meet with the approval of the Board, and that the parties 
be so notified by Mr. Joseph Rosen. 

Thereafter, there was a discussion pertaining to the 
acceptance of Katherine Jordan and Angela Jordan as 
proprietory leaseholders of Apartment 311. 
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After consideration, it was 


RESOLVED, that they be accepted as proprietory lease¬ 
holders for the apartment. 


There being no further business, the meeting was ad¬ 
journed. 


/s/ Joseph Rosen 

Acting Secretary 


Filed Sep 8 1953 Harry M. Hull, Clerk 


Defts. Exhibit No. 5 

SPECIAL MEETING OF THE BOARD OF 
DIRECTORS 


A special meeting of the Board of Directors was held 
on the 2nd day of August, 1950, at 1613 Harvard Street, 
N. W., Washington, D. C., for the purpose of considering 
the application of Estelle Cain as proprietory leaseholder 
for Apartment 404. 

After consideration it was 

RESOLVED, that Estelle Cain be approved as pro¬ 
prietory leaseholder. 


There being no further business, the meeting was ad¬ 
journed. 


/s/ Joseph Rosen 
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STATEMENT OF QUESTION PRESENTED 

The question presented to this court is whether the 
court below had sufficient evidence upon which to base 
its findings that the condition as set forth in the contract 
had been met or waived, or was its findings of fact not 
supported by any evidence. 
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Hmtrii Slates Court of Appeals 

Fob the District of Columbia Circuit 


No. 11,947 


Joseph Rosen, Appellant 


vs. 

Orien L. Cain, Estelle C. Cain, Appellees 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


JURISDICTIONAL STATEMENT 

The jurisdiction of this court is admitted. 

STATEMENT OF THE CASE 

Inasmuch as there are two appeals before this court 
growing out of the same case, decided by the court below, 
I am taking the liberty of referring to the parties in the 
appealed cases as they appeared in the court below, that 
is, plaintiffs and defendant, rather than burden this court 
by calling the parties Appellees in Appeal Case No. 
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11,947, and Appellant in Appeal No. 11,948, and vice 
versa. 

Plaintiffs had lived in the apartment house for 7 and 2 
years, respectively, (10A. 16A) and had known the neigh¬ 
borhood and apartment building for twenty years or 
more, (3SA) and considered it desirable. They were in¬ 
formed by the defendant that the apartments were being 
sold cooperatively (17A), and they were promised the 
very first choice of apartments by the defendant (10A), 
and they were shown certain apartments (17A), and after 
discussions with the defendant they agreed to purchase 
two adjoining apartments, being Apartment Numbers 
402 and 404 (ISA). The defendant agreed to do cer¬ 
tain repairs to both apartments which included making 
a doorway between the adjoining apartments and remov¬ 
ing certain partitions (7A), so that the plaintiffs would 
have one large three bedroom and two bath apartment 
overlooking the park on the front of the building. 

Settlement of the smaller of the two apartments (Apt. 
404) in the name of Estelle Cain was completed imme¬ 
diately (18A), and when the time came for the defendant 
to settle on the larger of the apartments (Apt. 402) the 
defendant refused stating he would do so when told by a 
court and that he would find a reason at that time to 
tell the court why he was not performing his contract 
(22A). 

Portions of Defendant’s Exhibit No. 2. (59A) which 
was signed by the parties and are repeated here for the 
convenience of the court. 

“PURCHASE AGREEMENT 

THIS AGREEMENT Made this . day of 

August 9, 1950, by and between JOSEPH ROSEN, 
hereinafter called the seller, and Orien L. Cain & 
Estelle Cain, as tenants by the entirety, hereinafter 
called the purchaser (s), WITNESSETH: 

NOW, THEREFORE, It is mutually agreed as 
follows: 
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1. The purchaser agrees to pay the sum of $15,- 
500.00 for the Proprietary Lease Agreement above 
referred to in the following manner. 

a. A deposit of $1,000.00. 

b. $5,000.00 in cash at time of settlement of which 
the above deposit shall be considered a part. 

3. Final settlement for the purchase of the above 
Proprietary Lease Agreement on the apartment above 
mentioned shall be within nine months from date or 
such prior time as apt. is vacated by present tenant 
from the date of the signing of this Agreement, and 
the purchaser(s) agree (s) that they will make such 
final settlement when notified by the seller, at which 
time they will receive a Proprietary Lease for the 
apartment in question; and in the event that the 
purchaser(s) fail(s) or refuse(s) to make such set¬ 
tlement at such time and place above referred to, 
then the deposit given herein shall be retained by the 
seller and shall be considered liquidated damages in 
lieu of any other damages to which the seller might 
otherwise be entitled.” 

At trial it was shown that the sale of the two apart¬ 
ments and the repairs was considered as a “package” 
sale (18A, 21A-51A), so as to make one apartment of 
three bedrooms and two baths (34A). In fact the de¬ 
fendant admitted that it was a package deal for the sale 
of both apartments and the necessarv itemized repairs 
(51A). 

The defendant likewise admitted he owned the corpora¬ 
tion (50A), he was the President (50A) and his vote 
controlled the corporation (51A) and that he had 87% 
of all the stock in the Corporation, and that he originally 
bought the building (41A) before he transferred it to 
the corporation (41 A). He also admitted he entered into 
a contract with the female plaintiff for apartment No. 404 
(the smaller unit) and settled on it the very same day 
(42A) and executed a proprietary lease for the apart¬ 
ment the very same day without any approval from the 
corporate board (43A) which consisted of himself and his 
two sons (49A) who were in Florida. (49A). 
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Testimony as to the desirable location of the building 
and the surrounding parks and the desirability of the 
particular apartment units involved herein was not in 
conflict but was readily admitted by the defendant (45A- 
46A). 

SUMMARY OF ARGUMENT 

I. The plaintiffs convinced the court below that the 
condition precedent contained in the contract was given 
or waived, and the court made its findings in this re¬ 
spect (12A). 

II. The contract for the purchase of the two apart¬ 
ments, 402 and 404, and the repairs were considered by 
the parties as one transaction. 

III. There was no attempt by the plaintiffs to evade 
any clause in the contract and all evidence given was con¬ 
cise and conclusive. 

ARGUMENT 

I. The Plaintiffs Convinced the Court Below That the 
Condition Precedent Contained in the Contract Was 
Given or Waived, and the Court Made Its Finding in 
This Respect. 

The court received testimony to the effect that both 
contracts were entered into on the same day, and that 
one of the contracts was completed on the same day with¬ 
out the defendant seeking the approval of any corporate 
board. When called upon to explain this situation the 
defendant stated: 

“Well, I didn’t have a chance to have a meeting 
for that approval. I happen to know Mrs. Cain for 
several months at that time because her sister worked 
in my office as a switchboard operator. She came in 
visiting pretty often previous to the sale of the apart- 
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ment and I thought I knew enough of Mrs. Cain to 
approve her without the board, to sell the apart¬ 
ment.” 

The female plaintiff gave testimony to this same effect. 
(20A). That is, that the complete transaction with re¬ 
spect to the smaller apartment was handled in one day. 

There was testimony before the court that the de¬ 
fendant had notified the plaintiffs that they were rejected 
under the provisions of the purchase agreement because 
the male plaintiff was found intoxicated in a basement 
hall. There was also testimony given by the plaintiffs 
that they did not know that they were rejected until July 
1951, (22A), and that the male plaintiff was found in a 
sickly condition in the basement of the apartment around 
Christmas of 1950. (35A). Neither of these times would 
fall within the thirty days as called for under paragraph 
four of the contract for the sale of apartment Number 
404. There was likewise the failure on the defendant’s 
part to produce in plaintiffs counsel’s office the minute 
book showing the meeting of the Board of Directors now 
referred to as defendant’s Exhibits 4 and 5. The failure 
to produce the minutes as called for by the subpoena 
might w’ell have formed the basis for the court to state, 
after the hearing on a motion for a new’ trial. 

“THE COURT: I frankly, do not believe what 
Mr. Rosen said. (15A). 

To point out one further inconsistency with respect to the 
defendant’s position, let me refer to defendant’s Exhibit 
# 5 (S7A) w*hich purports to be the minutes of a special 
meeting, held for the purpose of approving the female 
plaintiff as a purchaser, wrhen the testimony of the de¬ 
fendant clearly show's as set forth above that there wras 
no meeting held. (43A). 

By virtue of approving the female plaintiff and by 
accepting the contract writh respect to both plaintiffs and 
knowing that they were husband and wife, and that they 
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were purchasing the two apartments, and that a part of 
the purchase agreement was to effect repairs on the two 
apartments so as to make them one large apartment, was 
by its very nature a waiver on the defendant’s part to 
any approval if any was necessary. The plaintiffs testi¬ 
mony clearly shows that they were never rejected but 
that the defendant would find a means of rejecting them 
if and when he was taken to court to prove his contract. 

The court had before it the testimony, and it was in a 
position where it could weigh this testimony with the evi¬ 
dence produced at trial, and the court hearing the case 
without a jury could best determine the demeanor and 
character of the witnesses, and could best determine which 
witness or witnesses to believe. Obviously the court did 
not believe the defendant. 

The trial court had the right to draw inferences from 
documents produced in evidence and with respect to the 
undisputed facts in the trial, and the Appellate Court 
should not set aside the findings of fact made by the 
trial court, sitting without a jury, unless the trial court 
was clearly erroneous. 

Federal Rules of Civil Procedure , 52a; 28 U.S.C.A. 
Section. 723c; U. S. v. Gypsum 68 S.C. 525 , 33 U. S. 364. 
Where two different conclusions may reasonably be drawn 
from the evidence, the question as to which should be 
drawn is for the trial court to decide. U. S. v. Ingalls, 72 
App. D.C. 383 114 F. 2(d) 839. 

II. The Contract for the Purchase of the Two Apart¬ 
ments, 402 and 404, and the Repairs Were Consid¬ 
ered by the Parties as One Transaction. 

Although the contracts were separate for the purchase 
of the two apartments all parties considered them to be 
a “packaged” sale, that is, the purchase of two apart- 
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ments for the specific purpose of making one large apart¬ 
ment. (18A, 24A, 51 A. 34A) 

Otherwise how could the defendant explain plaintiffs’ 
Exhibit No. 3, (54A) which calls for the repairs to the 
two apartments, the building of doorways and the tearing 
down of partitions so as to adjoin the apartments. 

III. There Was No Attempt by the Plaintiffs to Evade 
Any Clause in the Contract and All Evidence Given 
Was Concise and Conclusive. 

There was concrete evidence to show that the provision 
with respect to the approval of the purchasers had been 
given or waived. The question now presented by the de¬ 
fendant was never raised at trial and should not be given 
any weight in this appeal. 

Brown v. Rudberg, 84 U. S. App. D.C. 221, 171 
F. 2(d) 831 

Shaff v. Claxton, 79 U. S. Appeals D.C. 207, 144 
F. 2(d) 532. 

However, to discuss the point as raised in the brief, 
the Court in the case of Creighton v. Brown, 77 A 2d 
559 (D. C. Mun. App.) said: 

“Seals have lost much of their efficacy. Courts are 
more and more refusing, except when absolutely nec¬ 
essary to give them effect. They are a relic of the 
Common Law and yet England where the Common 
Law originated has in this respect changed the rule.” 


CONCLUSION 


The Appellees, the plaintiffs below, respectfully submit 
that this court should not disturb the judgment entered 
by the lower court inasmuch as there has been no showing 
that the lowrer court w~as clearly wrong. 

William H. Clarke 
Attorney for Appellees 


Of Counsel 

Galiher & Stewart 
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STATEMENT OF QUESTION PRESENTED 

The plaintiffs were contract purchasers of a coopera¬ 
tive apartment and the question presented is whether 
they are entitled to specific performance of their contract 
despite the fact that such contract contained a condition 
precedent which was neither met nor waived. 
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Joseph Rosen, Appellant 
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for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The judgment appealed from (App. 13) was entered 
in a Civil Action brought by Orien L. Cain and Estelle 
C. Cain for specific performance of a contract. The com¬ 
plaint alleged that the District Court has jurisdiction as 
the amount involved in the contract was in excess of 
$3,000.00. (App. 2) 

Final judgment was entered June 19, 1953. (App. 13) 
Notice of appeal was filed July 30, 1953. (App. 14) The 
jurisdiction of this Court is sustained by Sec. 28-1291- 
1292-U.S.C. 
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STATEMENT OF THE CASE 

The defendant in this ease purchased the apartment 
building in question in 1944 (App. 49) and spent in ex¬ 
cess of $150,000.00 improving it (App. 46). The building 
contains seventy-eight (78) apartments (App. 46). The 
defendant caused the building to be transferred to a cor¬ 
poration (App. 41) and in return received back a pro¬ 
prietory lease for each apartment which he was then at 
liberty to sell (App. 41). 

By written contract dated August 1, 1950 (App. 57) 
the plaintiff, Estelle C. Cain (only) agreed to purchase 
the proprietory lease for apartment 404 in the building 
and settled for the same. 

By written contract dated August 9, 1950 (App. 59) 
both plaintiffs—Estelle Cain and Orien Cain agreed to 
purchase apartment 402. This is the contract for which 
they seek specific performance. 

The terms of the contract for the purchase of 402 
provided as follows: (defendant’s exhibit #2) (App. 
61). 

“4. This Agreement is subject to the provisions 
that the purchaser(s) be approved by the Board of 
Directors of the corporation above referred to, and 
in the event said Board of Directors does not within 
Thirty (30) Days from the date hereof approve the 
purchaser(s) for any reason whatsoever, the full de¬ 
posit provided for herein shall be returned to the 
purchaser(s), and this Agreement shall be considered 
null and void.” 

Subsequent to August 9, 1950 it came to the attention 
of the defendant that the plaintiff, Orien Cain, who was 
not a party to the purchase of 404, was on more than one 
occasion drunk in public portions of the building (App. 
43, 44, 45). Thereafter, at a meeting of the Board of 
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Directors of the corporation the sale was not approved 
(App. 43). 

The deposit on said apartment ■was tendered back to 
the plaintiffs but they refused the same (App. 52). 

The defendant moved for a dismissal at the end of the 
plaintiffs’ case (App. 41) which -was denied (App. 41) 
and also moved for a dismissal at the end of the entire 
case (App. 52) which was denied (App. 53). 

STATEMENT OF POINTS 

1. The Court erred in refusing tc grant defendant’s 
motion for judgment at the termination of the plaintiffs’ 
case. 

2. The Court erred in refusing to grant defendant’s 
motion for judgment at the termination of the entire case. 

3. The Court erred in holding that although there were 
two separate agreements, one for the purchase of Apart¬ 
ment 402 and one for the purchase of Apartment 404, 
and although such agreements were signed by different 
parties on different dates that said agreements were re¬ 
garded by the plaintiffs and by the defendant as one 
transaction. 

4. The Court erred in holding that the defendant, as 
an individual and as an officer of the corporation, either 
gave or waived the requirement in the sales contract with 
respect to the approval of the plaintiffs as to Apartment 
402. 

5. The Court erred in holding that the contract for 
specific performance was enforceable despite the ac¬ 
knowledged failure of the plaintiffs showing compliance 
with the following condition precedent: 

“4. This Agreement is subject to the provisions that 
the purchaser(s) be approved by the Board of Direc¬ 
tors of the corporation above referred to, and in the 
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event said Board of Directors does not within Thirty 
(30) Days from the date hereof approve the pur¬ 
chase^ sj for any reason whatsoever, the full deposit 
provided for herein shall be returned to the pur¬ 
chaser! s), and this Agreement shall be considered 
null and void.” 

G. Idle Court erred in entering a judgment in favor 
of the plaintiffs for specific performance. 

SUMMARY OF ARGUMENT 

I 

Tn order to make out a prima facie case it was neces¬ 
sary for the plaintiffs to show that the condition prece¬ 
dent contained in their contract was met or was waived. 
This they failed to do. 

II 

The contracts for the purchase of Apartment 402 and 
Apartment 404 were by separate written instruments 
under seal and the Court was in error in holding that 
they were one transaction. 


Ill 

The contract in <iuestion was under seal and the plain¬ 
tiffs attempted to evade the effect of one of its clauses 
by vague and inconclusive evidence. 
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ARGUMENT 

I 

In Order to Make Out a Prima Facie Case it Was Neces¬ 
sary for the Plaintiffs to Show That the Condition 
Precedent Contained in Their Contract Was Met or 
Was Waived. This They Failed to Do. 

The uncontroverted facts in this case show that the con¬ 
tract upon which the plaintiffs based their suit (App. 4) 
contained a condition precedent. This condition prece¬ 
dent was as follows: 

“4. This Agreement is subject to the provisions that 
the purchaser(s) be approved by the Board of Direc¬ 
tors of the corporation above referred to, and in the 
event said Board of Directors does not within Thirty 
(30) Days from the date hereof approve the pur¬ 
chaser (s) for any reason whatsoever, the full deposit 
provided for herein shall be returned to the pur¬ 
chaser (s) and this Agreement shall be considered 
null and void.” 

Unless there was some element of proof in the plain¬ 
tiffs’ case that the above condition precedent was met or 
waived the plaintiffs could not recover and the defendant 
was entitled to have his motion to dismiss granted at the 
termination of the plaintiffs’ case or at the termination 
of the entire case. 

The plaintiffs made no attempt to show that the con¬ 
dition precedent was met and the only thing upon which 
they can rely was that the condition had been waived. 
The Court below in making its finding of fact had the 
following to say with reference as to whether or not the 
condition precedent had been met or waived: (App. 12) 

“By the conduct of the defendant as an individual 
and as a principal officer of the corporation the re¬ 
quirement in the sales contract with respect to appro¬ 
val of the purchasers was either given or waived as 
to Apartment 402.” 



6 


This was the crux of the entire controversy and the 
above finding by the Court indicates a complete indecision 
in her mind as to whether or not the condition had been 
met or waived. The two items required an entirely dif¬ 
ferent type of proof. As a further indication of the 
indecision in the Court’s mind as to the factual situation 
we have the statement of the Court on the motion for a 
new" trial, or to vacate judgment where the Court made 
the following statement: (App. 15) 

“I frankly don't believe what Mr. Rosen said. I think 
that this purchaser was approved, and I think that 
this is just a later idea that has arisen in Mr. Rosen’s 
mind that he doesn’t want to go through with this 
transaction, and I think that is the substance of the 
whole thing.” 

Yet there is not one iota of testimony in the record of 
this case which shows that the plaintiffs were approved 
as required by the terms of their contract. 

Conditions precedent are facts which unless excused 
must exist or occur before a duty of immediate perform¬ 
ance of a promise arises. Creighton v. Brown, 77 A (2d) 
559 —Glascoe v. Miletich, 83 A 2nd 587 —Hurt v. New 
York Life Ins. Co., C.C.A. Kan. 51 F 2nd 936, 938, re¬ 
hearing denied 53 F 2d 453, Certiorari denied 52 S. Ct., 
313, 2S5 U.S. 541, 76 L. Ed. 934. 

n 

The Contracts for the Purchase of Apartment 402 and 
Apartment 404 Were by Separate Written Instru¬ 
ments Under Seal and the Court Was in Error in 
Holding That They Were One Transaction. 

The Court indicated that it felt that the parties con¬ 
sidered that the contracts for the purchase of Apart¬ 
ments 404 and 402 were one (App. 11) and apparently 
the Court felt that the entire situation was considered 
one contract. However— 
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1. There were two separate contracts under seal 
(App. 57) and (App. 59). 

2. The parties to the two contracts were different. 
The plaintiff, Mr. Cain was not a party to the 
first contract but was a party to the second con¬ 
tract. 

3. The two contracts were signed Eight (8) Days 
apart and although the plaintiff, Mrs. Cain at one 
point in her testimony said that they were signed 
at the same time her testimony on this point was 
most confusing and contradictory (App. 29, 30, 
31, 32) and was not borne out by her own can¬ 
celled checks (App. 30) indicating that the con¬ 
tracts were signed on different days. 

m 

The Contract in Question Was Under Seal and the Plain¬ 
tiffs Attempted to Evade the Effect of One of Its 
Clauses by Vague and Inconclusive Evidence. 

The contract upon which this case was based was a 
sealed instrument and more than the vague and incon¬ 
clusive evidence that was presented was necessary before 
it could be said that one of its provisions had been 
waived. 

The contractual provisions upon which the defendant 
has relied are contained in an instrument under seal and 
the common law maxim “unum quodque disolvitur eodem 
ligamine quo ligatur” —that every obligation is dissolved 
by the same solemnity with which it is created—would 
apply. 

Moses v. Woodward, 140 So. 651, 109 Fla. 348, rehear¬ 
ing granted 141 So. 117, 109 Fla. 348, and reversed on 
other grounds 147 So. 690, 109 Fla. 348. 

Becker v. Becker, 250 Ill. 117; 95 N.E. 70, Ann. Cas. 
1412 B 275. 


CONCLUSION 


WHEREFORE, the appellant respectfully submits that 
this Court should reverse the judgment of the lower 
Court. 

Stanley H. Kamerow 
Allan L. Kamerow 

Attorneys for Appellant 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of the appellee the question presented 
should be stated in the following way: 

Where appellants prevailed in an action for specific 
performance, no allegations of fraud having been 
made in the pleadings and no fraud having been 
found by the Trial Court in its findings of fact and 
conclusions of law, are appellants entitled as a mat¬ 
ter of right to recover attorneys’ fees f 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

The appellants, plaintiffs below, filed a complaint for 
specific performance of a contract. No allegations of 
fraud or of wanton or oppressive actions were alleged 
in the complaint (App. 2). 

The Trial Court made extensive findings of fact (App. 
9) and conclusions of law (App. 13). Nowhere in the 
findings of fact or conclusions of law did the Trial Judge 
indicate that the actions of the defendant in failing and 
refusing to convey to the plaintiffs was fraudulent, op- 
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pressive or of a wanton nature. The Trial Court con¬ 
sidered the plaintiffs’ application for allowance of counsel 
fees but denied the same. (App. 13-14). 

SUMMARY OF ARGUMENT 

I 

The successful plaintiff in a suit for specific perform¬ 
ance may not recover his attorneys’ fees in the absence 
of a showing of fraud. 

II 

The cases cited by the appellants are all distinguish¬ 
able from the facts in the instant case. 

m 

The Trial Court in the exercise of its discretion con¬ 
sidered appellants’ claim for attorneys fees and disal¬ 
lowed the same. 

ARGUMENT 

I 

The Successful Plaintiff in a Suit for Specific Performance 
May Not Recover His Attorneys’ Fees in the Absence 
of a Showing of Fraud. 

The appellants filed a complaint for specific perform¬ 
ance for breach of contract. The complaint made no 
allegations of malice, oppression, brutality, insult, reck¬ 
lessness, gross negligence or gross fraud and the Trial 
Court made no finding of fact or conclusion of law of 
malice, oppression, brutality, insult, recklessness, gross 
negligence or gross fraud, for, in fact, there was none. 
The record in this case is wholly devoid of any such facts 
and these questions were never raised in the Court below. 
The very first place in which such a statement or allega- 
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tion appears is in the brief of the appellants in this 
Court. 

In the absence of statutory authorization an attorney’s 
fee will not be allowed in an equitable action. 14 Am. Jur., 
45. In a recent case it has specifically been held that a 
successful plaintiff in an action for specific performance 
may not recover his attorney’s fees. Thompson v. Va- 
rino, 216 La. 1092, 45 So. (2d)*634. 

This Court has held that in an equitable action attor¬ 
neys’ fees cannot be charged as costs under the pertinent 
District of Columbia Code provision, sections 11-1501 - 
11-1502 (1951), unless there was fraud. Cahill v. Bryan, 
87 U.S. App. D.C. 271, 184 F (2d) 277. 

The test to which the circumstances must be put was 
laid down by this Court in the case of Ballard v. Spruill, 
64 App. D.C. 60, 74 F (2d) 60, and reaffirmed in the case 
of Schlein v. Smith, 82 U.S. App. D.C. 42, 160 F (2d) 22. 
In these cases the Court said: 

“To warrant the allowance of such damages the act 
complained of must not only be unlawful but must 
also partake somewhat of a criminal or wanton na¬ 
ture. And so it is an almost universally recognized 
rule that such damages may be recovered in cases, 
and only in such cases where the wrongful action 
complained of is characterized by some such circum¬ 
stances of aggravation as willfulness, wantonness, 
malice, oppression, brutality, insult, recklessness, 
gross negligence, or gross fraud on the part of the 
defendant.” 

n 

The Cases Cited by the Appellants are all Distinguishable 
From the Facts in the Instant Case. 

The appellants have cited only three cases in support 
of their argument that they are entitled to an allowance 
of an attorney’s fee. 
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In the Schlein case, supra, the Court specifically held 
that gross fraud was practiced upon the defendant The 
Court in that case said: 

- - We regard the fraud revealed by the record 
as gross in nature, practiced wilfully and oppres¬ 
sively upon untutored trusting victims who were long 
ignorant of their rights and but vaguely conscious of 
their wrongs.” 

In the Cahill case, supra, the Court applied the test 
as laid down in Schlein v. Smith, supra, and Ballard v. 
Spruill, supra, and refused to allow attorneys’ fees hold¬ 
ing that no evidence of fraud was presented. 

The case of the Washington Gas Light Co. v. Baker, 
92 U.S. App. D.C. 115, 195 F (2d) 29, involves an en¬ 
tirely different principle wherein the Court found that the 
efforts of the attorneys involved had created a $1,250,000 
fund, which fund was within control of the Court and 
from which fund the Court had the power to provide 
payments for professional services which aided in mak¬ 
ing the fund available for distribution. The Court said 
in its opinion: 

“- - - the Court could deal with the matter in the 
exercise of its equitable powers over a fund under its 
control (italics supplied). As illustrative of the exer¬ 
cise of a similar power this Court required the ex¬ 
cess rates to be impounded-the solution was to 

permit the rates to remain in effect but to impound 
the questioned excess so that it could be readily made 
available for refund if invalidated. This was done in 
the exercise of an equitable discretion well within 
the authority of the Court - - - a like basis for 
action carries through into the disposition of the 
fund. In the mandate on the main case we accord¬ 
ingly said that the District Court should enter ‘appro¬ 
priate order or orders to effect the distribution to 
rate payers’. In making such order or orders the 
District Court could provide payment for professional 
services which aided in making the fund available for 
distribution ” (italics supplied). 
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III 

The Trial Court in the Exercise of Its Discretion Consid¬ 
ered Appellants’ Claim for Attorneys’ Fees and Dis¬ 
allowed the Same. 

The very best that the appellants can hope to establish 
in this case is that by law the allowance of attorneys’ 
fees in a case of this nature is within the sound discretion 
of the Court, for certainly even in cases where the Court 
has the power to award attorneys’ fees to the prevailing 
party such power is discretionary and the exercise of 
this discretion will not be disturbed. By an Appellate 
Court except in case of manifest abuse. 14 Am. Jur. 46, 
Sherwood v. Wise, 132 Wash. 295, 232 P. 309, 42 A.L.R. 
1219. See also Cahill v. Bryan, supra. 

The Court in this case carefully considered the pos¬ 
sible allowance of attorneys’ fees and specifically denied 
the same at the time it signed the conclusions of law 
(App. 13) and at the time it denied the motion for re¬ 
consideration of the disallowance of counsel fees (App. 
14). Thus even if the Court could have allowed attor¬ 
neys’ fees the Trial Judge exercising her discretion dis¬ 
allowed the same. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that the judgment of the Court below in refusing to allow 
counsel fees to the appellants be affirmed. 


Stanley IT. Kamerow 
Allan L. Kamerow 
Attorneys for Appellor 
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STATEMENT OF QUESTION PRESENTED 

Are the appellants entitled to recover counsel fees in 
an action for specific performance where it is shown that 
the appellants signed an Agreement for the purchase of 
two adjoining apartments and where the appellee has 
completed settlement with respect to one of the apart¬ 
ments and has failed to complete settlement with respect 
to the second of the apartments and where he has failed 
to make the repairs specified in the Agreement between 
the parties and where it is shown to the Court that his 
failure to specifically perform his contract is deliberate, 
thus causing the appellants to expend monies for counsel 
fees, court costs, and appeal costs? 
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For the Discrict of Columbia Circuit 


No. 11,948 


Omen Cain, et al., Appellants , 


vs. 

Joseph Rosen, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from denial of the Court below for 
its failure to grant plaintiff below counsel fees in con¬ 
junction with her suit for specific performance in the 
Court below. Jurisdiction is invoked by virtue of Sec¬ 
tion 1291, Title 28 of the United States Code. 

STATEMENT OF CASE 

The appellants, the plaintiffs below, showed that they 
were acquainted with the neighborhood of 16th and Har¬ 
vard Streets and specifically the building known as the 
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“Embassy Apartments”, 1613 Harvard Street, N. W. 
(10-A). In fact, one of the appellants had lived in the 
apartment house for some seven years and the other, two 
years, (10-A-16-A) prior to the trial of this case. 

They were informed (16-A) in 1949 or early 1950 that 
the apartment house was going cooperative (17-A) and 
the appellee herein approached them and showed them 
certain apartments in the building (17-A) and after some 
discussion with him, they agreed to the purchase of 
apartments 402 and 404 which are adjoining apart¬ 
ments (1S-A) and the appellee also agreed to do certain 
repairs. The appellee went forward with the settlement 
of the smaller of the two apartments, Apt. 404, (18-A), 
but refused to go forward with the settlement of the 
larger of the two apartments, Apt. 402, (22-A) and like¬ 
wise refused to do the repairs that he had contracted 
to do. (7-A). 

The appellants testified that the appellee stated that 
he would only perform his contract when he was told to 
do so by a court and that he would find a reason at 
that time to tell the court why he was not performing 
his contract. (22-A). 

The appellants were forced to employ counsel and to 
expend monies for the filing of the suit and the noting 
of this appeal and said counsel likewise attempted to 
obtain possession of the smaller of the apartments, Apt. 
404, for the use of the appellants or their immediate fam¬ 
ily in the Landlord & Tenant Branch of the Municipal 
Court and said case was defended by the same counsel 
now representing the appellants and the principal witness 
in opposition to said possession suit was the appellee him¬ 
self. (21-A). 

In the Complaint filed in this cause, the appellants 
sought counsel fees (3-A) and the judgment entered in 
behalf of the appellants herein did not include counsel 
fees (14-A) and appellants were forced to file a motion 
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for reconsideration (14-A) requesting the court to re¬ 
consider same which motion was denied. 

It is from the denial of this motion and the failure of 
the court to grant counsel fees in the original judgment 
that this appeal has been noted. 

ARGUMENT 

An Equity Court has the power to do justice to all 
parties and the court in this instance was convinced of 
the appellants’ rights, and in fact, stated at the Argu¬ 
ment of the motion for reconsideration that it did not 
believe the appellee’s testimony (15-A). We have 
clearly shown that the appellee in this cause has refused 
to go forward with a contract; that he had deliberately 
denied the appellants the performance of the contract 
which includes certain repairs and the ownership of the 
two apartments which were to be made into one rather 
large spacious apartment. He has flountered the powers 
of this court and there is a showing that he would make 
an excuse when he was brought into court. He has 
forced the appellants to exert every effort to go forward 
with the contract because they desire the premises, the 
surrounding neighborhood, the conveniences and the loca¬ 
tion w’here they have purchased. Under this state of af¬ 
fairs where the power of the court has been so openly 
flaunted and degraded, the appellants feel that they are 
entitled to counsel fees, otherwise, the appellee might 
have sustained a victory by virtue of causing them to 
expend unnecessary money from their pocket. 

Although this is an equitable cause, our proof has 
shown the wanton attitude of the appellee with respect 
to these innocent persons which is as flagrant as any ac¬ 
tion in fraud. The appellee’s course of planned action 
wras wilful and oppressive and of a wanton nature. 
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To allow counsel fees would only make the appellant 
whole again. To disallow counsel fees would punish them 
and then the doctrine of the rich winning because they can 
afford legal services comes into play. Therefore, fees 
should in all consciousness be allowed. Schlein v. Smith, 
82 U.S. App. D.C. 42, 160 F(2d) 22, Cahill v. Bryan, 87, 
U.S. App. D.C. 271,184 F(2d) 277. 

Many courts contra to the Cahill case allow costs, 7 
ALR(2d) 1234; 118 ALR 629. The Washington Gas 
Light Co. v. Baker, 92 U.S. App. D.C. 115, 195 F.(2d) 29, 
allowed costs in an equitable review. 

CONCLUSION 

For the aforegoing reasons, it is respectfully submitted 
that the judgment below omitting counsel fees and the 
denial of the Motion for Reconsideration should be set 
aside and the court should be instructed to take testimony 
with respect to the amount of work performed by appel¬ 
lants’ counsel and to award a reasonable fee. 

Respectfully submitted: 

William H. Clarke 
Attorney for Appellants 
636 Woodward Bldg. 

Of Counsel 

Galiher & Stewart 











